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U.S. Customs Service 


Customs Regulations Amended 


Conforming ‘amendments required by the “Customs Procedural Reform and 
Simplification Act of 1978” 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


‘TTXA 


SUMMARY: This document conforms various sections of the Customs 
Regulations to the statutory changes made by Public Law 95-410, 
the ‘Customs Procedural Reform and Simplification Act of 1978”, 
approved Oct. 3 1978. Statutory changes include: 

1. Increasing the value of forfeited merchandise sold at summary 
sale; 

2. Publishing precedential decisions in the Customs Bu.uerin; 

3. Increasing the dollar amount of the personal exemption accorded 
returning U.S. residents; 

4, Providing a flat rate of duty for articles intended for personal or 
household use, or as bona fide gifts, not imported for resale or for the 
account of another person, if valued not over $600; 

5. Providing that the flat rate of duty and personal exemption 
provisions are applicable to articles which are purchased in and shipped 
from American Samoa, Guam, or the U.S. Virgin Islands and which 
do not accompany the U.S. resident upon his return to the United 
States; 

6. Reducing the delay in the effective date of the imposition of a 
higher rate of duty resulting from an administrative ruling; 

7. Increasing the dollar limits for which the Secretary of the Treas- 
ury may forego collecting small amounts of duties; 
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8. Treating an air waybill in the same manner as a bill of lading for 
Customs purposes; 

9. Excluding yachts and other pleasure boats from the prohibition 
against Customs officers owning vessels; and 

10. Prohibiting admission of baggage and effects without entry for 
all returning individuals except where otherwise provided by law, and 
limiting expedited Customs examination to special circumstances. 
EFFECTIVE DATE: Different effective dates apply to the various 
sections as noted below under that part of the document entitled 
“Tnapplicabilty of Public Notice Requirement and Delayed Effective 
Date.” 
FOR FURTHER INFORMATION CONTACT: Legal aspects: 
Charles D. Ressin, Regulations and Legal Publications Division, 
202-566-8237 ; operational aspects: Harry W. Carnes, Inspection and 
Control Division, 202-566-5607, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Public Law 95-410, the “(Customs Procedural Reform and Simplifi- 
cation Act of 1978,” approved October 3, 1978 (“the act’’), amends 
various statutes administered by the Customs Service (‘“Customs’’). 
As a result, it is necessary for Customs to amend its regulations con- 
tained in chapter I of title 19, Code of Federal Regulations (19 CFR 
ch. I), to conform to the statutory changes. The amendments in this 
document represent technical changes and changes not requiring 
public comment necessary to conform the regulations to the act. 
Other amendments which will require public comment will be the 
subject of separate documents to be published in the Federal Register 
as notices of proposed rulemaking. 

SUMMARY SALE OF FORFEITED MERCHANDISE 

1. Section 111 of the act amends sections 607, 610, and 612, Tariff 
Act of 1930, as amended (19 U.S.C. 1607, 1610, 1612), to increase 
from $2,500 to $10,000 the value of merchandise seized and forfeited 
because of violations of the Customs laws which may be sold at sum- 
mary sale without judicial proceedings. Sections 162.32(b), 162.43(c), 
162.45, 162.46, 162.47(a), and 162.48, Customs Regulations, are being 
amended to reflect this change. 

PUBLICATION OF PRECEDENTIAL DECISIONS 


2. Section 112 of the act amends the Tariff Act of 1930 by adding 
a new section 625, entitled ‘‘Publication of Decisions.’’ New section 
625 requires that any precedential decision issued by Customs with 
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respect to any Customs transaction under the Tariff Act, including 
any ruling letter, internal advice memorandum, or protest review 
decision, shall be published in the Customs BuLuetin or otherwise 
made available for public inspection within 120 days after the decision 
is issued. Sections 177.10(a) and 177.11(b)(7), Customs Regulations, 
are being amended and a new section 174.32 is being added to incor- 
porate these requiremenis. 

Customs has begun an expanded program of publishing its more 
significant administrative decisions in the Customs BULLETIN. 
Furthermore, a listing of decisions which are not of sufficient general 
interest to warrant publication as Treasury decisions also is published 
in the Customs Buuuetin. Other decisions are available under the 
Freedom of Information Act, as amended. In the future, Customs 
intends to make available to the public its precedential decisions by 
using advanced technology, such as microfiche. As new mechanisms 
are developed, a notice will be published in the Federal Register 
advising the public of the specific procedures to obtain a decision. 


METRIC CONVERSION 


3. Section 202 of the act in part amends schedule 8, Tariff Schedules 
of the United States (““TSUS’”’) (19 U.S.C. 1202), to convert to the 
metric system of measurement with respect to quantities of mer- 
chandise to which an exemption from duty is accorded to individuals 
entering the United States. Conversion becomes effective on January 1, 
1980, when the regulations of the Bureau of Alcohol, Tobacco and 
Firearms will require all containers of alcoholic beverages to be in 
metric sizes. This document is limited to aspects of section 202 
which are nonmetric in nature or which are not to be considered as 
metric changes. Amendments to the Customs Regulations to reflect 


the metric conversion will be published at a future time. 
a Ma dre 8 coms . asi deed Sek 
PERSONAL EXEMPTIONS 


4. Section 202 also amends schedule 8, TSUS, to equalize the per- 
sonal liquor and cigarette duty-free exemption for returning U.S. 
residents and nonresidents. Item 812.20, TSUS, is amended to 
reduce from 300 to 200 the number of cigarettes which may be brought 
in by an adult nonresident for his own consumption. Section 148.43 (a), 
Customs Regulations, is being amended to reflect this change. Item 
812.25, TSUS, is amended to eliminate alcoholic beverages and ciga- 
rettes from the category of articles that a nonresident may import 
duty-free as bona fide gifts. Sections 148.43(b) and 148.44(a), Cus- 
toms Regulations, are being amended to reflect these changes. Item 
812.40, TSUS, is amended to include not more than 4 liters of alcoholic 
beverages which may accompany an arriving adult person (resident 
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or nonresident) who is in transit to a place outside of the United 
States. Sections 148.41 and 148.66(b), Customs Regulations, are 
being amended to reflect this change. Item 813.30, TSUS, is amended 
to limit to 200 (one carton) the number of cigarettes that may accom- 
pany a returning U.S. resident. Section 148.33(d)(1), Customs 
Regulations, is being amended to reflect this change. 

Item 813.10, TSUS, is amended to provide that U.S. citizens who 
are residents of American Samoa, Guam, or the Virgin Islands of the 
United States (‘Virgin Islands’) shall be treated as residents for 
purposes of applying items 812.25 and 813.30, TSUS. Sections 
148.2(b) and 148.31(a), Customs Regulations, are being amended to 
reflect this change. 

In addition, item 813.31, TSUS, is amended to increase the dollar 
amount of the personal exemption accorded returning U.S. residents. 
The prior exemption was $100, or $200 in the case of persons arriving 
directly or indirectly from American Samoa, Guam, or the Virgin 
Islands. These amounts are increased to $300 and $600, respectively. 
Sections 148.12(b)(1)(i) and 148.17 (b) and (c), subpart D of part 
148, and section 148.51 (a) (2), Customs Regulations, are being amended 
to reflect these changes. 


FLAT RATE OF DUTY 


5. The tariff classification and rate of duty of an imported article 


generally were not affected by the commercial or noncommercial 
nature of the importation before enactment of Public Law 95-410. 
Exceptions to this rule included the personal exemptions provided 
for returning residents and nonresidents and the provisions granting 
free entry of unsolicited gifts not exceeding $10 in value. A returning 
resident was entitled to an exemption from duty for articles accom- 
panying him of up to $100 aggregate value ($200 if coming from the 
insular possessions of the United States). Dutiable articles over the 
$100 limitation were subject to duty at the rate prescribed in the 
applicable provisions of TSUS. 

Section 203 of the act amends schedule 8, TSUS, by redesignating 
present part 6 as part 7 and by introducing a new part 6, comprised 
‘of items 869.00 and 869.10, TSUS, entitled ‘“Noncommercial Importa- 
tions of Limited Value.”” New part 6 applies to articles intended for 
personal or household use, or as bona fide gifts, not imported for resale 
or for the account of another person, if valued not over $600 fair 
retail value in the country of acquisition and accompanying ‘a 
person,” including a crewmember, arriving in the United States. In 
these circumstances, a flat rate of duty of 10 percent (or 5 percent, 
for articles acquired in American Samoa, Guam, or the Virgin Islands) 
of the fair retail value of the articles would be assessed in place of any 
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other rates of duty except free rates of duty. The flat rate of duty 
does not apply to commercial entries. 

To implement section 203 of the act, part 148, Customs Regulations, 
concerning personal declarations and exemptions, is being further 
amended by adding a new subpart J relating to noncommercial 
importations of limited value. 

New section 148.101 provides that if the dutiable amount of the 
article(s) is over $600 fair retail value, the flat rate of duty provisions 
would apply to the amount not over $600 fair retail value and the 
excess amount would be valued under section 402 or 402(a), Tariff 
Act of 1930, as amended (19 U.S.C. 1401a, 1402). The article(s) would 
be classified under the appropriate TSUS item number. 

New section 148.103 provides that when members of a family 
residing in one household travel together on their return to the 
United States, the flat rate of duty allowance under item 869.00 
or 869.10, TSUS, will be grouped and allowed without regard to which 
member of the family may be the owner of the articles. For example, 
an eligible family of four would have their articles grouped for a 
total of $2,400 fair retail value for entry at the flat rate of duty. 
This section parallels the provision relating to personal exemptions 
presently found in section 148.34, Customs Regulations. 

Section 203 of the act also provides that if application of the flat 


rate of duty to particular articles adversely affects the economic 
interest of the United States, the Secretary of the Treasury or his 
delegate may exclude those articles from the application of this pro- 
vision. Part 148, Customs Regulations, is being amended by adding 
a new section 148.105 to establish a procedure for excluding articles 
from the flat rate of duty provisions if the importation of the articles 
adversely affects the economic interests of the United States. 


ARTICLES TO FOLLOW 


6. Under section 203 of the act, the flat rate of duty provisions are 
applicable to articles which are purchased in and shipped from Amer- 
ican Samoa, Guam, or the Virgin Islands by “‘a person,” including a 
crewmember, and which do not accompany the person upon his 
arrival in the United States. 

Previously, under item 813.31, TSUS, the personal exemption pro- 
visions applicable to a U.S. resident arriving directly or indirectly from 
American Samoa, Guam, or the Virgin Islands permitted the exemp- 
tion from duty only with respect to articles accompanying the return- 
ing U.S. resident. Under section 202 of the act, U.S. residents arriving 
directly or indirectly from American Samoa, Guam, or the Virgin 
Islands may apply the personal exemption to articles purchased there 
even if the articles do not accompany the resident upon his return 





6 CUSTOMS 


to the United States. The personal exemption thus is applicable to 
articles purchased in the islands by U.S. residents for delivery to them 
after their return to the United States. 

To implement sections 202 and 203 of the act, concerning unaccom- 
panied articles purchased in and shipped from American Samoa, 
Guam, or the Virgin Islands, part 148 is further amended by adding 
a new subpart K. Conforming amendments to part 145 are also being 
made. 

New section 148.116 provides that a claim for administrative review 
may be filed if the person is dissatisfied with the amount of duties 
assessed an unaccompanied article. This section provides a remedy to 
the person who is entitled to the flat rate of duty allowance but is 
assessed duty under another item or items of the tariff schedules when 
the article or articles arrive(s) in the United States. This situation 
may arise, for example, if the proper documentation did not accom- 
pany the shipment. 

Crewmembers, while not entitled to the benefit of the articles to 
follow provision of item 813.31, are entitled to use the articles to 
follow provision of item 869.10. 

EFFECTIVE DATE FOR INCREASE OF DUTY 


7. Section 315(d), Tariff Act of 1930, as amended (19 U.S.C. 
1315(d)), formerly provided that no administrative ruling resulting 
in a higher rate of duty than found to have been applicable to im- 
ported merchandise under an established and uniform practice shall 
be effective prior to the expiration of 30 days after the date of pub- 
lication of the ruling in the weekly “Treasury decisions” (now the 
“Customs BuLLETIN’’). 

Section 204 of the act amends 19 U.S.C. 1315(d) to provide that 
no administrative ruling described above shall be effective prior to 
the expiration of 30 days after the date of publication of the ruling 
in the Federal Register rather than the Customs Butuetin. Section 
177.10(e), Customs Regulations, is being amended to reflect this 
change. 

DUTY COLLECTION WHERE EXPENSES ARE DISPROPORTIONATE 

8. Section 321, Tariff Act of 1930, as amended (19 U.S.C. 1321), 
formerly permitted the Secretary of the Treasury to forego collecting 
specified small amounts of duties and taxes where the expense and 
inconvenience to the Government of collection were disproportionate 
to the amount of revenue that was collected. 

Under 19 U.S.C. 1321(a)(1), the Secretary was authorized to dis- 
regard a difference of less than $3 between estimated duties or taxes 
deposited and duties or taxes ultimately determined to be due. Under 
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19 U.S.C. 1321(a)(2)(A), the Secretary was authorized to admit bona 
fide gifts to persons in the United States free of duty and tax if the 
aggregate value of the exempt articles imported by one person on 1 
day did not exceed $10 ($20 if from American Samoa, Guam, or the 
Virgin Islands). Likewise, under 19 U.S.C. 1321(a)(2)(B), the Secre- 
tary was authorized to admit free of duty and tax articles up to a 
value of $10 per person per day which accompanied, and which were 
for the personal household use of, persons arriving in the United 
States who were not entitled to other listed exemptions. Under 19 
U.S.C. 1321(a)(2)(C), the Secretary was authorized to admit free of 
duty and tax in any other case $1 worth of goods per person per day. 

Section 205 of the act increases the dollar limits in 19 U.S.C. 1321 
from $3 to $10 (sec. 1321(a)(1)); $10 to $25 and $20 to $40 (sec. 
1321(a)(2)(A)); $10 to $25 (sec. 1321(a)(2)(B)); and $1 to $5 (sec. 
1321(a)(2)(C)). Also, the authority to forego an underpayment of 
“duties or taxes’ is changed to “duties and taxes.’”’ Whereas, pre- 
viously $3 of duty and $3 of tax could be disregarded, the act limits the 
total amount of duty and tax underpayment which may be disregarded 
to $10 (not $10 of duty and $10 of tax). Sections 10.151, 10.152, 
10.153(b), 10.153 (d)(2) and (d)(3), 10.153 (e) and (f), 145.31, 145.32, 
148.12(b) (2) (ii), 148.51(b)(1), and 159.6, Customs Regulations, are 
being amended to reflect these changes. 


AIR WAYBILLS 


9. Section 483(1), Tariff Act of 1930, as amended (19 U.S.C. 1483 
(1)), makes all imported merchandise the property of the consignee 
for purposes of Customs law administration. The holder of a bill of 
lading endorsed by the consignee named in the bill (or, if the mer- 
chandise is consigned to order, endorsed by the consignor) is con- 
sidered to be the consignee of the merchandise. 

However, the holder of an endorsed air waybill for merchandise 
imported by air previously was not considered to be the consignee 
and owner of the merchandise under 19 U.S.C. 1483 because article 
12 of the Warsaw Convention (49 Stat. 3017) permits the consignor 
to direct the air carrier not to deliver merchandise to the person named 
in the air waybill. Thus, the carrier has been required to certify that 
the holder of an air waybill is the consignee of the merchandise. 

Section 207 of the act amends 19 U.S.C. 1483 to create the same 
presumption for a holder of a properly endorsed air waybill as exists 
for a holder of a properly endorsed bill of lading (that he is the con- 
signee of the merchandise). At the same time, 19 U.S.C. 1483 is 
further amended to insure that the rights of the consignor under 
article 12 of the Warsaw Convention remain the same. For Customs 
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purposes, an air waybill now will be treated in the same manner as a 
bill of lading so that a separate air carrier’s certificate would no longer 
be necessary to enter merchandise. Sections 141.11(a), 141.13, 141.14, 
141.15, 141.16(a), 141.53(d), 141.54 (b) and (c), 141.111(b)(4), and 
141.111(c), Customs Regulations, are being amended to reflect these 
changes. 

OWNERSHIP OF YACHTS BY CUSTOMS OFFICERS AND EMPLOYEES 

10. Section 599, Tariff Act of 1930 (19 U.S.C. 1599), prohibits 
Customs officers from owning any vessels. This provision has been 
interpreted to prohibit ownership of yachts and other pleasure boats 
by Customs officers and employees. 

Section 212 of the act amends 19 U.S.C. 1599 by excluding yachts 
and other pleasure boats from the prohibition against Customs officers 
owning vessels. 

Accordingly, part 4, Customs Regulations, is being amended by 
adding a new section 4.101 to reflect this prohibition and exception. 

ENTRY OF INDIVIDUALS | 

11. T.D. 76-325 prohibited the prior practice of Customs permitting 
certain U.S. officials and employees duty-free entry of articles they 
brought with them from abroad by not requiring them to enter their 
baggage and effects. However, expedited Customs examination and 
clearance for these officials still was permitted in certain circumstances. 
(See 41 F.R. 50997, Nov. 19, 1976). 

Section 215 of the act prohibits admission of the baggage and effects 
without entry for all individuals returning to the United States from 
abroad in all situations except where otherwise provided by law. Also, 
no individual shall be entitled to expedited Customs examination and 
clearance of his or her baggage and effects unless under special cir- 
cumstances, including when that individual is seriously ill or infirm, 
summoned home by news of affliction or disaster, or accompanying 
the body of a deceased relative. Section 148.84, Customs Regulations, 
is being amended to reflect this change. 


INAPPLICABILITY OF PUBLIC NOTICE REQUIREMENT AND DELAYED 
EFFECTIVE DATE 


Because each of these amendments merely implements a statutory 
requirement, notice and public procedure thereon are unnecessary, and 
good cause exists for dispensing with the delayed effective date pro- 
visions of 5 U.S.C. 553. 

Except as hereafter provided, each amendment is effective on 
October 3, 1978, the date of enactment of Public Law 95-410. How- 
ever, Public Law 95-410 provides that the personal exemption pro- 
Visions in section 202 and the flat rate of duty provisions in section 203 
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shall be effective on the 30th day following enactment. Accordingly, 
the amendments to sections 145.12 and 145.43 and each amendment to 
part 148, except amendments to sections 148.12(b) (2) (ii), 148.51(b) (1), 
and 148.84, which are effective on the date of enactment, are effective 
on November 2, 1978, the 30th day following enactment. 

COMMENTS 

Since the amendments in this document merely implement statutory 
requirements which are effective on the date of enactment of Public 
Law 95-410, or on the 30th day following enactment, these amend- 
ments are being published as a final rule. Recognizing the need: to 
assess the effects of these amendments, the Customs Service will 
evaluate their impact as soon as sufficient experience has been acquired, 
with a view to making appropriate revisions. 

Customs will entertain written comments from the public. Any 
comments received will be reviewed to determine whether it would be 
appropriate to change the amendments in the future. Written com- 
ments should be addressed to the Commissioner of Customs, Atten- 
tion: Regulations and Legal Publications Division, Room 2335, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. Comments submitted will be available for public inspection 
in accordance with section 103.8(b) of the Customs Regulations (19 
CFR 103.8(b)), during regular business hours, at the Regulations and 
Legal Publications Division. 

DRAFTING INFORMATION 


The principal authors of this document were Charles D. Ressin and 
John E. Elkins, Regulations and Legal Publications Division, Office 
of Regulations and Rulings, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

AMENDMENTS TO THE REGULATIONS 

Parts 4, 10, 141, 145, 148, 159, 162, 174, and 177, Customs Regula- 
tions (19 CFR 4, 10, 141, 145, 148, 159, 162, 174, 177), are amended 
in the following manner: 

PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. Part 4 is amended by adding a new section 4.101 to read as 
follows: 


4.101 Prohibitions against Customs officers and employees. 

No Customs officer or employee shall: 

(a) Own, in whole or in part, any vessel except a yacht or 
other pleasure boat; 

(b) Act as agent, attorney, or consignee for the owner or 
owners of any vessel, or of any cargo or lading on board the 
vessel; or 
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(c) Import or be concerned directly or indirectly in the im- 
portation of any merchandise for sale into the United States. 


(Sec. 599, 46 Stat. 753; 19 U.S.C. 1599) 
(R.S. 251 as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 10—-ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, 
ET CETERA 


1. Section 10.151 is amended by substituting “$5” for “$1” in the 
section heading and text. 

2. The first sentence of section 10.152 is amended by substituting 
“$25” for “$10” and “$40” for “$20.” 

3. The third sentence of section 10.153(b) is amended by substi- 
tuting ‘$25’ for “$10” and “$40” for “$20.” 

4. Sections 10.153(d)(2) and 10.153(d)(3) are amended by substi- 
tuting ‘$25” for “$10” and “$40” for “$20.” 

5. Section 10.153(e) is amended by substituting ‘$5’ for “$1.” 

6. Section 10.153 (f) is amended by substituting “$25” for “$10” and 
*$40”’ for **$20”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 


PART 141—ENTRY OF MERCHANDISE 


1. Section 141.11(a)(1) is amended to read as follows: 
141.11 Evidence of right to make entry for importations by 


common carrier. 
(a) Merchandise not released directly to carrier. 
* * & 4 x * o* 


(1) A bill of lading or air waybill, presented by the holder 
thereof, properly endorsed when endoresement is required under 
the law. A nonnegotiable bill of lading, or air waybill, may not 
be endorsed by the named consignee to give someone else the 
right to make entry. If the person making entry intends to use 
the original bill of lading or air waybill to obtain a duplicate bill 
of lading, duplicate air waybill, or carrier’s certificate from the 
carrier, the exchange shall be made before the entry is filed, 
and the duplicate bill of lading, duplicate air waybill, or carrier’s 
certificate shall be used to make entry in accordance with sub- 
paragraph (3) or (4) of this paragraph. For purposes of this 
part, the rights of the consignor relating to an air waybill as 
prescribed by the Warsaw Convention (49 Stat. 3017) shall be 
protected. 


2. Section 143.11(a)(2) is amended by inserting “or air waybill” 
after “bill of lading” and “or air waybills” after “bills of lading.” 

3. Section 141.11(a)(3) is amended by inserting ‘‘or air waybill” 
after “bill of lading” where it appears in the text, the title of the 
form, and the text of the form. 
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4, Section 141.11(a)(6) is amended by inserting “or air after ‘‘bill 
of lading.” 
5. Section 141.13 is amended to read as follows: 


141.13 Right to make entry of abandoned or salvaged mer- 
chandise. 


Underwriters of abandoned merchandise or salvors of mer- 
chandise saved from a wreck who are unable to produce a bill 
of lading, air waybill, certified duplicate bill of lading or air 
waybill, or carrier’s certificate, shall produce evidence satisfactory 
to the district director of their right to act. 


. Section 141.14 is amended to read as follows: 


141.14 Deceased or insolvent consignees and court-appointed 
administrators. 


The executor or administrator of the estate of a deceased 
consignee, the receiver or other legal representative of an insol- 
vent consignee, or the representative appointed in any action or 
proceeding at law to act for a consignee shall not be permitted 
to make entry unless he produces a duly endorsed bill of lading 
or air waybill, a carrier’s certificate, or a duplicate bill of lading 
or air waybill, executed in accordance with subsections (h) or (i) 
of section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), 
showing him to be the consignee for Customs purposes. 

. Section 141.15(a) 1s aricad read as follows: 
141.15 Bond for prod iction of bill of lading or air waybill. 

(a) When appropriate—Ii{ the person desiring to make entry 
is unable to present a bill of lading, air waybill, or other evidence 
of right to make entry in accordance with section 141.11, the 
district director may accept a bond for the production of a bill 
of lading or air waybill under the provisions of section 484(c), 
Tariff Act of 1930, as amended (19 U.S.C. 1484(c)). The bond 
shall be for the production of a bill of lading or air waybill, unless 
the person making entry intends to produce a carrier’s certificate 
or certified duplicate bill of lading or air waybill. In that case, 
no bond is required because section 484(c) does not apply to 
entries made on a carrier’s certificate or certified duplicate bill 
of lading or air waybill. If the district director is in doubt as 
to the propreity of accepting entry on a bond for the production 
of a bill of lading or air waybill, he shall request authority to do 
so from the Commissioner of Customs. 


8. Section 141.15(c) is amended by inserting ‘“‘or air waybill” after 
the term “‘bill of lading” wherever it appears. 

9. Section 141.16(a) is amended by inserting ‘‘or air waybill” after 
the term ‘‘bill of lading” wherever it appears in the heading and text. 

10. Section 141.53(d) is amended by inserting ‘“‘or air waybill” 
after the term “bill of lading’ wherever it appears in the text. 
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11. Section 141.54(b) is amended by inserting “or air waybill” 
after the term “bill of lading’’ whereever it appears in the heading, 
text, and endorsement. 

12. Section 141.54(c) and footnote 1 to the form entitled ‘Authority 
to Make Entry” included therein are amended to read as follows: 

141.54 Separate entries for consolidated shipments. 
* * * * * * * 

(c) Certificate by nominal consignee. Except when an authority 
to make entry for a portion of a consolidated shipment is executed 
on the entry form in the space provided, at the time of depositing 
the bill of lading, air waybill, or other document, the named 
consignee shall produce a certificate prepared and signed by him 

for each portion of the shipment for which separate entry is 
desired. The authority to make entry carried by such a certificate 
may be transferred by endorsement. The certificate shall be in 
the following form: 


* * * * * * P 
‘Insert “bill of lading,” “air waybill,” ‘certified duplicate 
bill of lading,” ‘‘certified duplicate air waybill,” ‘‘carrier’s 
certificate,’ or “shipping receipt.” 

13. Section 141.111(b) (4) is amended by inserting “or air waybill” 
after the term “‘bill of lading’ wherever it appears in the text and 
form. 

14. Section 141.111(c) is amended by inserting “or air waybill’” 
after ‘‘bill of lading.” 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 144—MAIL IMPORTATIONS 


1. The first sentence of section 145.12(b) is amended by substituting 
“paragraphs (c) and (e)” for “paragraph (c).” 

2. Section 145.12 is further amended by adding a new paragraph 
(e) to read as follows: 


145.12 Entry of merchandise. 
* * * * 


(e) Unaccompanied shipments. ; 

(1) Mail entry to be attached.—lf the requirements of section 
148.115(a) of this chapter are met, Customs officers shall prepare 
and attach a mail entry, Customs Form 3419, for each shipment 
for which entry is claimed under item 869.10, Tariff Schedules of 
the United States (19 U.S.C. 1202), which is to be delivered by 
the Postal Service, and return the shipment to the Postal Service 
for delivery and collection of duty. If the addressee has arranged 
to pick up the shipment at the Customs office where it is being 
processed, the Customs officer shall prepare an informal entry, 
“Customs Form 5119-A, and collect the duty in accordance with 
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subpart C of part 143 of this chapter if the requirements of 
section 148.115(a) of this chapter are met. 

(2) Disposition of Customs Form 255.—The Declaration of 
Unaccompanied Articles, Customs Form 255, affixed to the ship- 
ment shall be removed by the Customs officer and retained for 
Customs purposes. If a mail entry, Customs Form 3419, has been 
prepared, the mail entry number shall be noted on the Customs 
Form 255. 

3. Section 145.31 is amended by substituting ‘$5’ for “$1” in the 
section heading and text. 
4. Section 145.32 is amended by substituting “$25” for “$10” 
and “$40” for “$20.” 
5. Part 145 is further amended by adding a new section 145.43 
to read as follows: 
145.43 Unaccompanied tourist shipments. 
Unaccompanied tourist shipments for which entry is claimed 
under item 813.31, Tariff Schedules of the United States (19 
U.S.C. 1202), may be passed free of duty and tax if the require- 
ments of section 148.115(a) of this chapter are met. The Declara- 
tion of Unaccompanied Articles, Customs Form 255, shall be 
removed by the Customs officer from the shipment and retained 
for Customs purposes. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The first sentence of section 148.2(b) is amended by inserting 
“(including American citizens who are residents of American Samoa, 
Guam, or the Virgin Islands of the United States)” after ‘‘or persons 
who have formerly resided in the United States” and by substituting 
“of the United States” for “‘thereof.”’ 

2. Section 148.12(b)(1)(i) is amended by substituting “$300” for 
“$100” and “$600” for “$200.” 

3. Section 148.12(b)(2)(ii) is amended by substituting “$25” for 
“210.7 

4. The first sentence of section 148.31(a) is amended by inserting 
“(ncluding American citizens who are residents of American Samoa, 
Guam, or the Virgin Islands of the United States)” after “Each 
returning resident.” 

5. Sections 148.17(b) and (c) are amended by substituting “$300” 
for “$100” and “$600” for $200.” 

6. Subpart D of part 148 is amended by substituting “$300” for 
“$100” and “$600” for “$200” wherever those amounts appear. 

7. Section 148.33(d)(1) is amended by inserting ‘200 cigarettes 
and” before ‘100 cigars.” 
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8. Section 148.41 is amended by inserting “(including not more 
than 4 liters of alcoholic beverages)” after “articles not exceeding 
$200 in aggregate value.” 

9. Section 148.43(a) is amended by substituting ‘200 cigarettes”’ 
for “300 cigarettes” in the first sentence and by replacing the semi- 
colon in the second sentence with a period and deleting the remainder 
of the second sentence. 

10. Section 148.43(b) is amended by deleting “not more than 1 wine 
gallon of alcoholic beverages and” and substituting “cigars” for 
“articles.” 

11. The first sentence of section 148.44(a) is amended by inserting 
“(not including alcoholic beverages and cigarettes, but including not 
more than 100 cigars)” after ‘articles not over $100 in aggregate 
value.” The second sentence of this section is amended to read as 
follows: 


“See section 148.43(b) for limitations on cigars under this 
exemption.” 


12. Section 148.51(a)(2) is amended by substituting ‘$300’ for 
$100” and “$600” for “$200.” 

13. Section 148.51(b) (1) is amended by substituting “$25” for “$10.” 

14. Section 148.66(b) is amended by inserting “(including not more 
than 4 liters of alccholic beverages)” after “articles not exceeding 


$200 in ageregate value.” 
15. Section 148.84 is amended to read as follows: 


148.84 Special treatment for returning individuals. 

(a) Except as otherwise provided by law, an individual return- 
ing to the United States from abroad: 

(1) Shall not have his or her baggage and effects admitted free 
of duty without entry. 

(2) Shall not be entitled to expedited Custons examination and 
clearance of his or her baggage and effects unless the district 
director finds: 

(i) That the individual: 

(A) Is seriously ill or infirm; 

(B) Was summoned by news of affliction or disaster; or 

(C) Is accompanying the body of a deceased relative; or 

(ii) That a special circumstance exists which warrants expedited 
examination and clearance. 

(b) For purposes of this section, the term “baggage and effects” 
means any article which was in the possesion of the individual 
while abroad, is being imported in connection with his or her 
arrival, and is intended for his or her bona fide personal or house- 
hold use. This term does not include any article imported as an 
accommodation to others or for sale or other commercial use. 
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16. Part 148 is further amended by adding new subparts J and K 
to read as follows: 


SUBPART J—NONCOMMERCIAL IMPORTATIONS OF LIMITED VALUE 


148.101 Applicability. 

Each person, including a crewmember, arriving in the United 
States who enters articles for his personal or household use, or as 
bona fide gifts not imported for sale nor for the account of an- 
other person, valued in the aggregate at not over $600 fair retail 
value in the country of acquisition, shall be assessed a flat rate 
of duty on the articles, as provided in section 148.102. The entry 
shall be made under item 869.00 or 869.10, Tariff Schedules of 
the United States (19 U.S.C. 1202), and is subject to the limita- 
tions and conditions in this supbart. Except as provided in 
section 148.105, the flat rate of duty shall be assessed in place of 
rates of duty other than free rates of duty. If the dutiable amount 
of the article(s) i is over $600 fair retail value, the flat rate of duty 
provisions shall apply to the amount not over $600 fair retail 
value, and the excess amount shall be valued under section 402 or 
402(a), Tariff Act of 1930, as amended (19 U.S.C. 1401a, 1402). 
The article(s) shall be classified under the appropriate item num- 
ber of the tariff schedules. For purposes of this subpart, ‘fair 
retail value” in the country of acquisition means the price at 
w hich the merchandise is freely offered there for sale at retail and 

“country of acquisition” includes America Samoa, Guam, and 
the Virgin Islands of the United States. 


Two examples of the application of this subpart are set forth below: 

Example 1—B returned from Europe where he acquired merchandise 
having a fair retail value of $1,050. Assume for purposes of this ex- 
ample that (1) in addition to the personal exemption of $300, $100 of 
the merchandise carries a free rate of duty, (2) allowances and exemp- 
tions have not been used within the past 30 days, and (3) all articles 
in excess of allowances and exemptions and duty-free articles are 
dutiable at rates other than the flat rate. 

B presents his baggage to the Customs officer for examination and 
his declaration for verification. Duty is figured as follows: 


Fair retail Duty 


(a) The $300 personal exemption 

(b) Articles which carry a free rate of duty 

(c) The $600 flat rate of duty allowance calcu- 
lated at 10 pct 

(d) Balance of articles subject to duty at rates 
other than flat rate 


RO ica rece ase ate Sele ee ecg 11,050 


1 The articles not covered by exemptions, allowances, and duty-free rates will be valued under sec. 402 
or 402(a). Tariff Act of 1930, as amended, and duty calculated at rates other than the flat rate. 
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Example 2—Mr. and Mrs. B return from the U.S. Virgin Islands. 
During the trip, they acquired merchandise having a fair retail value 
of $2,900. Assume for purposes of this example that (1) in addition to 
the personal exemption of $600 for each returning resident, $100 of 
the merchandise carries a free rate of duty, (2) allowances and exemp- 
tions have not been used within the past 30 days, (3) all articles in 
excess of allowances and exemptions and duty-free articles are dutiable 
at rates other than the flat rate, and (4) Mrs. B made $400 in purchases 
on the trip, none of which carries a free rate of duty. 

Mr. and Mrs. B present their baggage to the Customs officer for 


examination and their declaration for verification. Duty is figured as 
follows: 


Fair retail Duty 
value 


(a) The $600 personal exemptions for residents 
returning from the Virgin Islands are 
grouped for a total of 

(b) Articles which carry a free rate of duty 

(c) The $600 flat rate of duty allowances cal- 
culated at 5 pet for persons arriving from 
the Virgin Islands are grouped for a total 


(d) Balance of articles subject to duty at rates 
other than the flat rates of duty 


(*) 





1 The articles not covered by exemptions, allowances, and duty-free rates will be valued under sec. 402 or 
402(a), Tariff Act of 1930, as amended, and duty calculated at rates other than the flat rate. 


148.102 Flat rate of duty. 


(a) Generally.—The rate of duty on articles accompanying any 
person, including a crewmember, arriving in the United States 
(exclusive of duty -free articles and articles acquired in American 
Samoa, Guam, or the Virgin Islands of the United States) shall be 
10 percent of the fair retail value in the country of acquisition. 

(b) Insular possessions.—The rate of duty on articles accom- 
panying any person, including a crewmember, arriving in the 
United States directly or indirec tly from American Samoa, Guam, 
or the Virgin Islands of the United States (exclusive of duty- free 
articles), acquired in these insular possessions as an incident of 
the person’s physical presence there, shall be 5 percent of the 
fair retail value in the insular possession in which acquired. 


148.103 Family grouping of allowances. 

(a) Generally—When members of a family residing in one 
household travel together on their return to the United States, 
the flat rate of duty allowance will be grouped and allowed with- 
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out regard to which member of the family is the owner of the 
articles. A group allowance shall not include an allowance for a 
family member not entitled to it in his own right, nor shall a 
group allowance be applied to any property of that member. 

(b) Members of a family residing in one household.—Members 
of a family residing in one household” shall include all persons, 
regardless of age, who: 

(1) Are related by blood, marriage, or adoption; 

(2) Lived together in one household at their last permanent 
residence; and 

(3) Intend to live in one household after their arrival in the 
United States. 


148.104 Frequency of use. 


(a) 30-day period.—The flat rate of duty shall not apply to a 
person who has used the provision within ‘the 30-day rea | im- 
mediately prior to his arrivs al in the United States. The date of 
the person’s last arrival on which he declared articles for which 
the flat rate of duty was applicable shall be considered the date 
that rate was last used. 

(b) Computation of time.—The 30-day period immediately 
prior to the person’s arrival in the United States shall be computed 
by excluding the day of ard and counting backward 30 days. 

(c) Remainder not applicable to subsequent gourney.—A_ person 
who has received a flat rate of duty allowance of less than $600 
in connection with his return from one journey is not entitled to 
apply the remainder to articies acquired abroad on a subsequent 
journey. 


148.105 Procedure for excluding articles from flat rate of duty. 


(a) Generally.—Any person who has information that merchan- 
dise is being imported into the United States under the provisions 
of item 869.00 or 869.10, Tariff Schedules of the United States 
(19 U.S.C, 1202), and this subpart which adversely affects the 
economic interest of the United States may communicate the 
information in writing to the Commissioner of Customs, Atten- 
tion: Office of Operations, Washington, D.C. 20229. 

(b) Content of communicati jon.—The communication to the 
Commissioner need not be in any particular form but shall 
contain the following: 

(1) the name of the individual and the person, firm, or associa- 
tion the individual represents, if any; 

(2) The nature of the individual’s interest in the matter, if 
any; 

(3) A description of the merchandise, which it is alleged affects 
the economic interest of the United States adversely, including 
item numbers of the tariff schedules, if known; 

(4) The country of acquisition and the ports and dates of 
entry of the merchandise, if known; and 

(5) A statement and supporting evidence as to the manner in 
which the individual believes the economic interest of the United 
States is being adversely affected. 
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(c) Inquiry to be conducted —Upon receipt of a communication 
containing the information required by paragraph (b), an inquiry 
will be conducted. 

(d) Negative determination.—lf the inquiry results in a finding 
that no reasonable cause exists to believe that the application of 
the flat rate of duty provisions to a particular article of merchandise 
is adversely affecting the economic interest of the United States, 
the inquirer shall be advised in writing of the finding and the 
matter shall be closed. 

(e) Publication of tentative finding.—If the inquiry results in a 
finding by the Secretary of the Treasury that reasonable cause 
exists to believe that the application of the flat rate of duty 
provisions to a particular article of merchandise is affecting the 
economic interest of the United States adversely, a notice of the 
finding will be published in the Federal Register and Customs 
BuLuetin, along with a statement of intent to exe lude the articles 
from application of the flat rate of duty provisions. Interested 
persons will be given an opportunity to submit written comments 
on the notice. 

(f) Final determination—Based upon the comments received 
and the results of any additional inquiry as may be necessary, if 
it is determined by the Secretary of the Treasury that application 
of the flat rate of duty provisions adversely affects the economic 
interest of the United States, a Treasury decision will be published 
in the Federal Register and Customs BULLETIN announcing that 
the merchandise will be excluded from application of the flat rate 
of duty provisions. Excluded articles of merchandise shall be 
listed in section 148.106. If it is determined by the Secretary of 
the Treasury that a valid basis for excluding the merchandise 
from the flat rate of duty provisions does not exist, the notice 
proposing to exclude the article will be withdrawn by publishing 
a notice in the Federal Register and the Customs BULLETIN. 


148.106 Excluded articles of merchandise. 


The following articles of merchandise have been found to affect 
the economic interest of the United States adversely, and they 
are excluded from the application of the flat rate of duty 
provisions. 

(Reserved for listing.) 


SUBPART K—UNACCOMPANIED SHIPMENTS FROM AMERICAN SAMOA, 
GUAM, OR THE VIRGIN ISLANDS OF THE UNITED STATES 
148.110 Applicability. 

The provisions of this subpart are applicable to articles not 
accompanying a person, including a crewmember, which are 
purchased in “and shipped from American Samoa, Guam, or the 
Virgin Islands of the United States. However, this subpart i is not 
applicable to the importation of unaccompanied articles in a 
manner prohibited by law or regulation (e.g., mail shipments of 
alcoholic beverages or alcoholic. beverages “shipped other than 


by mail in excess of quantities authorized by state laws or regu- 
lations). 
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The following is a summary of the procedure to be followed to 
obtain the benefits of this subpart: A person purchasing articles in 
American Samoa, Guam or the Virgin Islands of the United States 
would receive a sales slip, invoice or other evidence of purchase which 
he would present to the Customs officer along with his baggage declar- 
ation, Customs Form 6059-B, and a Declaration of Unaccompanied 
Articles, Customs Form 255. The latter form is prepared in triplicate 
for each shipment to follow. The Customs officer would verify the 
information, indicate on the form whether the article or articles were 
free of duty, dutiable at the flat rate, or a combination of the fore- 
going, and validate the form. Two copies would be returned to the 
traveler, who would send one form to the vendor. Upon receipt of the 
form the vendor would place it in an envelope, affix it to the outside 
of the package, clearly mark the package ‘Unaccompanied Tourist 
Shipment,” and send the package to the traveler, generally via mail, 
although it could be sent by other means. If sent through the mail, the 
package would be examined by Customs and forwarded to the Postal 
Service for delivery. Any duties due would be collected by the mail- 
man. If the shipment arrives other than through the mail, the traveler 
would be notified by the carrier when the article arrives. Entry would 
be made by the carrier or the traveler at the customhouse. Any duties 
due would be collected at that time. 


148.111 Written declaration for unaccompanied articles. 

The baggage declaration, Customs Form 6059-B, of a person 
(the crewmembers declaration, Customs Form 5129, in the case 
of a returning crewmember) arriving directly or indirectly from 
American Samoa, Guam, or the Virgin Islands of the United 
States shall be in writing if it covers articles which do not accom- 
pany him and: 

(a) The articles are entitled to free entry under the $600 
exemption provided by item 813.31, Tariff Schedules of the 
United States (19 U.S.C. 1202), or 

(b) The articles are noncommercial importations of limited 
value subject to a flat rate of duty under item 869.10 of the 
tariff schedules. 


148.112 Evidence of purchase. 


A sales slip, invoice, or other evidence of purchase, shall be 
presented with the declaration for all unaccompanied articles. 


148.113 Declaration, entry and collection of duty. 


(a) Declaration and entry for unaccompanied articles. 

(1) Declaration.—A baggage declaration covering articles for 
which a claim of free entry, in whole or in part, is made under 
the $600 exemption provided by item 813.31, Tariff Schedules of 
the United States (19 U.S.C. 1202), ora baggage or crewmembers 
declaration covering articles for which the flat rate of duty pro- 
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vision of item 869.10 of the tariff schedules appears to be appli- 
cable, shall be accompanied by a Declaration of Unaccompanied 
Articles, Customs Form 255. Customs Form 255 shall be prepared 
in triplicate by the vendor or declarant for each shipment of 
declared articles not accompanying the person. A shipment con- 
sists of one or more packages or containers sent as a unit. 

(2) Verification.—'The Customs officer shall verify the infor- 
mation from the declaration, sales slip, invoice, or other evidence 
of purchase furnished by the person. The completed Customs 
Form 255 shall be validated by the Customs officer and two 
copies given to the person. 

(b) Collection of duty—Duties shall be collected before release 
of the articles, after their arrival in the United States, as provided 
in section 145.12 or 148.115. 


148.114 Shipment of unaccompanied articles. 


One copy of the validated Customs Form 255 shall be returned 
to the vendor. The vendor shall place the form in an envelope, 
affix it to the outside of the shipment, and clearly mark the 
outside of the shipment ‘Unaccompanied Tourist Shipment.” 
148.115 Release of shipment. 

(a) Release after examination.— Unaccompanied tourist ship- 
ments— 

(1) To which the personal exemption provided in item 813.31, 
Tariff Schedules of the United States (19 U.S.C. 1202), is appli- 
cable, or 

(2) For which entry is made under the flat rate of duty pro- 
visions of item 869.10 of the tariff schedules, or under those 
provisions in conjunction with the regular rate of duty provision 
of another item of the tariff schedules, shall be released if: 

(i) The shipment is properly marked and accompanied by a 
validated copy of Customs Form 255, 

(ii) The examining Customs officer is satisfied that the contents 
of the shipment are as stated on the Customs Form 255 and, if 
applicable, that they are properly classified, : 

(iii) The declared value conforms to the fair retail value in 
the country of acquisition, and ; 

(iv) In respect to shipments for which entry is made under 
item 869.10, any duties found to be due are paid. 

(b) Removal of Customs Form 255.—The copy of Customs Form 
255 attached to the shipment shall be removed by the Customs 
officer and retained for Customs purposes. 

(c) Missing Customs Form 255.—If a validated copy of Cus- 
toms Form 255 does not accompany the shipment, entry shall be 
made under the provisions of part 141 or 145 of this chapter. | 

(d) Restricted or prohibited shipments.—No shipment containing 
prohibited or restricted merchandise for which exemption 1s 
claimed under item 813.31 of the Tariff Schedules of the United 
States (19 U.S.C. 1202), or for which entry is claimed under item 
869.10 of the tariff schedules, shall be released except upon com- 
pliance with the provisions of part 12 and sections 145.51 through 
145.59 of this chapter, and other applicable laws and regulations. 
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(e) Verification of claim.—The district director may withhold 
release of any shipment for which exemption is claimed under 
item 813.31, Tariff Schedules of the United States (19 U.S.C. 
1202), or for which entry is claimed under item 869.10 of the 
tariff schedules, to verify the validity of the claim. If he is unable 
to verify the claim, the merchandise shall be released under the 
provisions of part 141 or 145 of this chapter. 

148.116 Claim for refund. 

Any person who has filed a declaration of unaccompanied 
articles under sections 148.112 and 148.113 and who is dissatis- 
fied with the amount of duty assessed on the articles upon their 
arrival in the United States may file a claim for administrative 
review under subpart C, part 145, of this chapter if the articles 
arrived by mail, or under parts 173 and 174 if the articles arrived 
other than by mail. Any supporting documents, including a copy 
of Customs Form 255, should be submitted with the claim. 


(R.S. 251 as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 159—LIQUIDATION OF DUTIES 
1. Sections 159.6(a), (b), (c), and (d) are amended by substituting 
“$10” for $3” wherever “$3” appears in the paragraph headings 
and text. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 162—INSPECTION, SEARCH, AND SEIZURE 


1. Sections 162.32(b), 162.43(c), 162.45, 162.45, 162.47(a), and 
162.48 are amended by substituting “$10,000” for “$2,500” wherever 
“$2,500” appears in the headings and text. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 174—PROTESTS 


1. Part 174 is amended by adding a new section 174.32 to read as 
follows: 
174.32 Publication. 


Within 120 days after issuing a protest review decision, the 
Customs Service shall publish the decision in the Customs 
BULLETIN or otherwise make it available for public inspection. 
Disclosure is governed by 31 CFR part 1 and 19 CFR part 103. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
PART 177—ADMINISTRATIVE DECISIONS 


1. The heading of section 177.10 and section 177.10(a) are amended 
to read as follows: 
177.10 Publication of decisions. 
(a) Generally.—Within 120 days after issuing any precedential 
decision under the Tariff Act of 1930, as amended, relating to any 





CUSTOMS 


Customs transaction (prospective, current, or completed), the 
Customs Service shall publish the decision in the Customs 
BuLietin or otherwise make it available for public inspection. 
For purposes of this paragraph, a precedential decision includes 
any ruling letter, internal advice memorandum, or protest 
review decision. Disclosure is governed by 31 CFR, part 1, 19 
CFR, part 103, and 19 CFR 177.8(a) (8). 

2. The second sentence of section 177.10(e) is amended by sub- 

stituting ‘Federal Register” for “Customs BULLETIN.” 

3. Section 177.11(b)(7) is amended to read as follows: 

177.11 Requests for advice by field offices. 
* * * * * 
(b) Certain current transactions— 

* * * * * * * 

(7) Publication Within 120 days after issuing an internal 
advice memorandum, the Customs Service shall publish the 
decision in the Customs BULLETIN or otherwise make it available 
for public inspection. Disclosure is governed by 31 CFR part 1 
and 19 CFR, part 103. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 
R. E. CHasen, 


Commissioner of Customs. 
Approved: October 11, 1978. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


(T.D. 78-395) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 


Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buy- 
ing rates for the dates and foreign currencies shown below. The rates 
of exchange, based on these buying rates, are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 
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People’s Republic of China Yuan: 
October 9, 1978 


Cheer 0G) O0NS eS Le 


October 11, 1978 
October 12, 1978 
October 13, 1978 
Hong Kong dollar: 
October 9, 1978 
October 10, 
October 11, 
October 12, 
October 13, 
Tran rial: 
October 9, 1978 


October 10-13, 1978__._....-....--__- 


Philippines peso: 
October 9, 1978 


October 10-13, 1978_..........____-- 


Singapore dollar: 
October 9, 1978 


SE Wee Ee, kt oe 


October 11, 1978 
October 12, 1978 
October 13, 1978 
Thailand baht (tical) : 
October 9, 1978 
October 10-13, 1978 
(LIQ-3-0:D:8) 


Holiday 
$0. 595203 
595203 
. 597586 
. 597586 


Holiday 
$0. 2114 
. 2114 
. 2113 
. 2114 


Holiday 


aaa $0. 0141% 


Holiday 


aaa $9. 1358 


Holiday 


ane $0. 4526 


. 4546 
. 4564 
. 4570 


Holiday 
$0. 0500 


Date: October 18, 1978. 
Bren L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-396) 
Bonds 


Approval and discontinuance of carrier bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol ‘‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 

276-382—78S———4 
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“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 
end of list. 

Dated: October 18, 1978. 


Name of principal and surety 


AAA Transfer, Inc., Seattle, WA; motor carrier; Safeco 
Insurance Company of America 
(PB 11/19/75) D 8/31/78! 


Akron, Canton & Youngstown Railroad Company of 
Akron, Ohio, 8 North Jefferson St., Roanoke, VA; 
rail carrier; Fidelity & Deposit Company of MD 

(PB 10/29/75) D 9/26/78 2 


Buf-Air Freight Inc., 495 Aero Drive, Williamsville, 
NY; motor carrier; St. Paul Fire & Marine Ins, Co. 


Central Storage and Transfer Co., of Harrisburg, 3500 
Industrial Rd., P.O. Box 2821, Harrisburg, PA; 
motor carrier; United States Fidelity & Guaranty 
Co. 

D 9/21/78 


Dome Pipeline Corp., P.O. Box 200, Calgary, Alberta, 
Canada; pipe line; Seaboard Surety Co. 


East Penn Trucking Co., Inc., Slatington, PA; motor 
carrier; Washington International Ins. Co. 


A. J. Elliott, Inc., 4 Alger St., Boston, MA; motor 
carrier; Washington International Ins. Co. 


Gabor Trucking, Inc., Detroit Lakes, MN; motor 
carrier; St. Paul Fire & Marine Ins. Co. 


Indiana Refrigerator Lines, Inc., P.O. Box 552, Riggin 
Rd., Muncie, IN; motor carrier; American Druggists’ 
Ins. Co. 

D 10/5/78 


Krobin Refrigerated Xpress, Inc., 2125 Commercial 
St., Waterloo, IA; motor carrier; Aetna Casualty 
and Surety Co. 

(PB 2/1/68) D 10/5/78 8 


Leggett Express, Inc., 95 Leggett St., Hartford, CT; 
motor carrier; Great American Ins. Co. 


Mashkin Freight Lines, Inc., 64 Oakland Ave., East 
Hartford, CT; motor carrier; Liberty Mutual Ins. 
Co. 


8. M. Glukstad d/b/a Miami International Forward- 
ers, 3050 Biscayne Blvd., Suite 703, Miami, FL; 
freight forwarder; Investors Ins. Co. of America. 


Midwest Emery Freight System, Inc., 6957 S. Pulaski 
Rd., Chicago, IL; motor carrier; Peerless Ins. Co. 
(PB 10/4/75) D 10/5/78 4 


Footnotes at end of table. 


Date of bond 


Sept. 


1, 1978 


- 31,1978 


25, 1978 


. 22,1971 


31, 1978 


29, 1978 


14, 1978 


. 24,1978 


- 17,1977 


22, 1977 


- 22,1978 


Date of 
approval 


Sept. 21, 1978 


Sept. 26, 1978 


. 22, 1978 


- 11,1971 


- 20, 1978 


- 29, 1978 


6, 1978 


6, 1978 


- 30, 1977 


- 28,1977 


. 22,1978 


- 12,1978 


5, 1978 





Filed with district 
director/area 
director/amount 


Seattle, WA; 
$25,000 


Cleveland, OH; 
$100,000 


Buffalo, NY; 
$25,000 


Philadelphia, PA; 
$50,000 


Pembina, ND; 
$50,000 


Philadelphia, PA; 
$25,000 


Boston, MA; 
$25,000 


Pembina, ND; 
$25,000 


Cleveland, OH; 
$50,000 


Chicago, IL; 
$25,000 


Bridgeport, CT; 
$50,000 

Bridgeport, CT; 
$25,000 


Miami, FL; 
$50,000 


Chicago, IL; 
$50,000 





Name of principal and surety 


Miller Transfer & Rigging Co., 3901 State Route #183, 
Edinburg, OH; P.O. Box 6077, Akron, OH; motor 
carrier; The Buckeye Union Ins. Co. 

(PB 9/17/70) D 9/26/78 & 


Oehle Trucking Line, 11852 Hempstead L-10, Hous- 
ton, TX; motor carrier; Lawyers Surety Corp. 


Old Colony Transportation Co., Inc., 676 Datrmouth 
St., South Dartmouth, MA; motor carrier; Peerless 
Ins. Co. 


D 12/5/77 


Robert Ice Truck Line, Inc., Shepherdsville, KY; 
motor carrier; St. Paul Fire & Marine Ins. Co. 
(PB 8/15/68) D 10/5/78 


Sheridan Transportation Co., 12 S. 12th St., Philadel- 
phia, PA; motor carrier; American Motorists Ins. 
Co. 

(PB 7/17/68) D 8/14/78 ® 


Shulman Air Freight Inc., 20 Olney Ave., Cherry Hill, 
NJ. motor carrier; St. Paul Fire & Marine Ins. Co. 
D 8/15/78 


John Townrow d/b/a John Townrow Trucking, 4290 
Elton St., Baldwin Park, CA; motor carrier; St. 
Paul Fire & Marine Ins. Co. 

D 9/26/78 


Trans-Western Express, Ltd., (A CO Corp.), 48 East 
56th Ave., Denver CO; motor carrier; Insurance 
Company of North America 


Robert S. Withers, 6045 Vine Vale, Maywood, CA; 
motor carrier; St. Paul Fire & Marine Ins. Co. 
D 9/20/78 


Worster Motor Lines, Inc., R.D. #1 Gay Rd. North 
East PA; motor carrier; Fidelity & Deposit Co. of 
Maryland. 

(PB 12/9/70) D 10/9/787 


Yale Transport Corp., 215 County Ave., Seacaucus, 


NJ; motor carrier; Peerless Ins. Co. 
D 9/25/78 


1 Surety is Peerless Ins. Co. 


Date of bond 


Sept. 17, 1978 


Sept. 20, 1978 


Feb. 12,1972 


. 14,1978 


. 21,1978 


- 27,1977 


. 18,1979 


- 15,1971 


Mar. 21,1977 


Date of 
approval 


Sept. 26, 1978 


Sept. 20, 1978 


Feb. 12,1972 


Oct. 5,1978 


Sept. 12, 1978 


Sept. 7,1973 


Oct. 7,1977 


Sept. 29, 1978 


Jan. 28,1972 


Oct. 9,1978 


Mar. 22,1977 


25 


Filed with district 
director/area 
director/amount 


Cleveland; OH 
$50,000 


Houston, TX; 
25,000 


Boston, M.A; 
$50,000 


Cleveland, OH; 
$50,000 


Philadelphia, PA; 
$50,000 


Philadelphia, PA; 
$50,000 


Los Angeles, CA; 
$50,000 


El Paso, TX; 
$25,000 


Nogales, AZ; 
25,000 


Buffalo, NY* 
$25,000 


New York 
seaport; 
$50,00 


2 Principal is The Akron, Canton & Youngstown Railroad Co. Surety is the Ohio Casualty Ins. Co. 


8 Surety is Transport Indemnity Co. 
4 Surety is Safeco Ins. Co. of America. 
& Surety is Travelers Indemnity Co. 


6 Principal is Sheridan Transportation Co., Inc. Surety is Ins. Co. of North America. 


7 Surety is Ins. Co. of North America. 


BON-3-03 


J. P. Treprau, 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 
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(T.D. 78-397) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued August 16, 
1978, to October 4, 1978, inclusive, pursuant to sections 22.1 and 
22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, 
the specified articles or: which drawback is authorized, the merchan- 
dise which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the effective dates of 
exportation, the Regional Commissioner to whom the rate was 
forwarded, and the date on which it was forwarded. 

(DRA-1-09) 
Dated: October 16, 1978. 
Donatp W. Lewis, 
(For Leonard Lehman, Assistant 
Commissioner, Regulations and Rulings). 


(A) Company: Allsun Juices, Inc. 

Articles: Frozen concentrated orange juice blended to customer 
specifications. 

Merchandise: Frozen concentrated orange juice. 

Factory: Highland City, Fla. 

Statement signed: April 10, 1978. 

Basis of claim: Appearing in. 

Effective date: May 30, 1978. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
September 1, 1978. 


(B) Company: Beecham Inc. 

Articles: Pharmaceutical products. 

Merchandise: D-phenyl-glycine (DPG). 

Factory: Piscataway, N.J. 

Statement signed: June 9, 1978. 

Basis of claim: Used in as to bulk powders; appearing in as to inject- 
ables and capsules. 

Effective date: December 8, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 28, 1978. 
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(C) Company: Borg-Warner Corp., Ingersoll Products Div. 

Articles: Steel discs. 

Merchandise: Hot rolled steel coil. 

Factory: Chicago, Il. 

Statement signed: July 11, 1978. 

Basis of claim: Used in, less valuable waste. 

Effective date: October 18, 1977. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
September 19, 1978. 


(D) Company: Burlington Industries, Inc. 

Articles: Fiberglass piece goods, greige or bleached and/or dyed and/or 
printed. 

Merchandise: Fiberglass yarn (same composition, diameter, type, 
strand count, construction). 

Factories: Altavista, VA; Cheraw, S.C. 

Statement signed: June 23, 1978. 

Basis of claim: Appearing in. 

Effective date: March 10, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 29, 1978. 


(E) Company: California and Hawaiian Sugar Co. 

Articles: Liquid sugar and invert liquid sugar. 

Merchandise: Raw cane sugar. 

Factories: Crockett, Calif.; Portland, Oreg. 

Statement signed: May 25, 1978. 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative value at the time of separation. 

Effective date: March 28, 1978. 

Rate forwarded to Regional Commissioner of Customs: San Francisco, 
August 31, 1978. 


(F) Company: Carrier Corp. 

Articles: Refrigerator systems, air conditioners, heat pumps, and 
other products. 

Merchandise: Steel sheet, strip, plate, base plates; copper tubing; 
copper cathodes (electrolytic); castings; forgings; bearings; alumi- 
num pipe, tubing, sheet, strip, foil, discs; unailoyed aluminum 
ingot; electronic motors; capacitors, motor run. 

Factories: Syracuse, N.Y.; Collierville, Lexington, McMinnville and 
Knoxville, Tenn.; Tyler, Tex. ; La Puente, Montebello, Calif.; Indian- 
apolis, Ind.; Springfield, New Lexington, East Liberty and Dayton, 
Ohio; Chicago, Wheeling, Ill.; Danville, Jeanette and Demora, Pa. 
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Statement signed: January 10, 1978. 

Basis of claim: Appearing in—abstract-price extra. 

Effective date: September 4, 1975. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
August 24, 1978. 

Revokes: T.D. 76-344-F, as amended by T.D. 77-76-C, T.D. 292-E 
and T.D. 78-233-D, superseded. 


(G) Company: Cincinnati Milacron Chemicals, Inc. 

Articles: Plastic stabilizers; iso octyl thioglycolate (TO-8). 

Merchandise: Iso octyl thioglycolate (TO-8) ; thioglycolic acid. 

Factory: Reading, Ohio. 

Statement signed: April 21, 1978. 

Basis of claim: Appearing in. 

Effective date: June 1, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 21, 1978. 


(H) Company: Cincinnati Milacron Chemicals, Inc. 

Articles: 4-methyl-7-diethylaminocoumarin (MDAC) (fluorescent 
brighteners). 

Merchandise: Diethylmetaaminophenol. 

Factory: Reading, Ohio. 

Statement signed: July 7, 1978. 

Basis of claim: Used in. 

Effective date: June 2, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 23, 1978. 


(I) Company: Cincinnati Milacron Chemicals, Inc. 

Articles: Plastic stabilizers. 

Merchandise: 2—mercaptoethanol. 

Factory: Reading, Ohio. 

Statement signed: April 21, 1978. 

Basis of claim: Appearing in. 

Effective date: June 2, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 13, 1978. 


(J) Company: Clark Grave Vault Co. 
Articles: Steel railroad car door posts. 
Merchandise: Hot rolled steel sheet. 
Factory: Columbus, Ohio. 
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Statement signed: May 30, 1978. 

Basis of claim: Appearing in. 

Effective date: April 4, 1978. 

Rate forwarded to Regional Commissioner of Customs: New York; 
September 13, 1978. 


(K) Company: Dataproducts Corp. 

Articles: Line Printers Series 2200, and lower level subassemblies. 

Merchandise: Character drum, hammerbank, hammer circuit card, 
servo board circuit card, and new harness assemblies; tractor and 
Mark IVB hammer module subassemblies. 

Factory: Woodland Hills, Calif. 

Statement signed: August 7, 1978. 

Basis of claim: Used in. 

Effective date: August 8, 1977. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles; 
September 1, 1978. 


(L) Company: Denka Chemical Corp. (Denka USA). 

Articles: Neoprene chips; off specification neoprene; neoprene latex; 
scrap neoprene; dichloro butene 2. 

Merchandise: Dry butadiene. 

Factory: Houston, Tex. 

Statement signed: April 7, 1978. 

Basis of claim: As provided in the drawback rate contained in section 
22.6(g-l) of the Customs Regulations. 

Effective date: July 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Houston, 
August 25, 1978. 


(M) Company: The Dow Chemical Co. 

Articles: Tricyclohexyltin hydroxide (TCTH), plictran 25-W, plictran 
50-W. 

Merchandise: Tricyclohexyltin hydroxide. 

Factory: Midland, Mich. 

Statement signed: July 10, 1978. 

Basis of claim: Used in. 

Effective date: November 10, 1974. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 28, 1978. 


(N) Company: Indol Chemical Co., Inc. 
Articles: Color pigments, wet and dry. 
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Merchandise: Dye intermediates. 

Factories: Carteret, Clifford, N.J. 

Statement signed: January 16, 1978. 

Basis of claim: Used in. 

Effective date: May 13, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 23, 1978. 


(O) Company: Kaiser Aluminum & Chemical Corp. 
Articles: Magnesium and alloyed magnesium products. 
Merchandise: Magnesium ingots. 

Factory: Tulsa, Okla. 

Statement signed: April 27, 1978. 

Basis of claim: Appearing in. 

Effective date: February 1, 1975. 


Rate forwarded to Regional Commissioner of Customs: New York, 
August 22, 1978. 


(P) Company: Metal Purchasing Co., Inc. 

Articles: Roofing blanks, galvanized roofing blanks, can end blanks, 
circle blanks, production blanks for batteries, production blanks for 
filters, prepared blanks for various other metal products. 

Merchandise: Carbon sheet in the form of sheets and coil; cold rolled 
or black plate. 

Factories: New York, Long Island City, and Buffalo, N. Y.; Chicago, 
Ill.; Oakland, Calif. 

Statement signed: February 1, 1978. 

Basis of claim: Appearing in. 

Effective date: April 9, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 13, 1978. 


(Q) Company: Minnesota Mining & Manufacturing Co. 

Articles: Fluoroelastomers. 

Merchandise: Hexafluoropropylene. 

Factory: Decatur, Ala. 

Statement signed: June 20, 1978. 

Basis of claim: Appearing in. 

Effective date: January 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: New Orleans, 
September 1, 1978. 


(R) Company: Molycorp, Ine. 
Articles: Yttrium oxide. 
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Merchandise: Yttrium oxide ore concentrates. 

Factory: Littleton, Colo. 

Statement signed: August 21, 1978. 

Basis of claim: Used in. 

Effective date: July 9, 1971. 

Rate forwarded to Regional Commissioner of Customs: Houston; 
October 4, 1978. 


(S) Company: Naturipe Berry Growers. 

Articles: Frozen strawberries. 

Merchandise: Hard refined sugar. 

Factory: San Jose, Calif. 

Statement signed: May 5, 1978. 

Basis of claim: Appearing in. 

Effective date: February 15, 1978. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, September 5, 1978. 


(T) Company: Republic Steel Corp. 

Articles: Hot rolled steel specialty sections. 

Merchandise: Ferromanganese. 

Factories: Warren, Canton, and Youngstown, Ohio; Chicago, II.; 


Buffalo, N.Y. 

Statement signed: July 27, 1978. 

Basis of claim: Appearing in. 

Effective date: December 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
September 28, 1978. 


(U) Company: Rohm and Haas Delaware Valley, Inc. 

Articles: (As set forth in individual sections listed below). 

Merchandise: (As set forth in individual sections). 

Factories: Philadelphia and Bristol, Pa. 

Statement signed: May 18, 1978 (Secs. Nos. 1, 2, 3, 5, 6, 7, 10, 11, 13, 
14-29, including 31, 33-40, including 41, 42, 44, 45, 47, 48, 49, 50, 
51, 52, 53, and 54). 

Basis of claim: Appearing in. 

Effective date: (As set forth in individual sections). 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
August 21, 1978. 


(V) Company: Shell Chemical Co., Division of Shell Oil Co. 
Articles: Ethylene oxide catalyst. 


276-382—78 5 
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Merchandise: Silver nitrate. 

Factory: Martinez, Calif. 

Statement signed: May 15, 1978. 

Basis of claim: Appearing in. 

Effective date: February 9, 1978. 

Rate forwarded to Regional Commissioner of Customs: Houston, 
September 28, 1978. 


(W) Company: Texas Citrus Exchange. 

Articles: Canned, frozen concentrated and pasteurized orange juice; 
concentrated orange juice for manufacturing; and orange juice from 
concentrate. 

Merchandise: Concentrated orange juice for manufacturing and 
pasteurized orange juice. 

Factories: Mission and Harlingen, Tex. 

Statement signed: June 21, 1978. 

Basis of claim: Used in. 

Effective date: March 1, 1978. 

Rate forwarded to Regional Commissioners of Customs: Houston and 
Los Angeles, August 24, 1978. 


(X) Company: Tropicana Products, Inc. 
Articles: Orange juice from concentrate; frozen concentrated orange 


juice; concentrated orange juice for manufacturing. 

Merchandise: Concentrated orange juice—65° Brix. 

Factories: Bradenton and Fort Pierce, Fla. 

Statement signed: August 16, 1978. 

Basis of claim: Used in. 

Effective date: August 16, 1978. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
September 20, 1978. 


(Y) Company: Quality Kitchen Foods, Inc. 

Articles: Frozen concentrated orange juice, canned concentrated 
orange juice, canned orange juice. 

Merchandise: Concentrated orange juice. 

Factory: New Haven, Conn. 

Statement signed: May 31, 1978. 

Basis of claim: Appearing in. 

Effective date: November 21, 1977. 

Rate forwarded to Regional Commissioners of Customs: Boston; 
New York; and Baltimore, August 16, 1978. 
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(Z) Company: Wallace Murray Corp., Atrax Cemented Carbide Div. 

Articles: Tungsten carbide products. 

Merchandise: Tungsten powder and tungsten carbide powder. 

Factory: McKeesport, Pa. 

Statement signed: June 15, 1978. 

Basis of claim: Appearing in. 

Effective date: December 13, 1965. 

Rate forwarded to Regional Commissioner of Customs: New York, 
October 2, 1978. 


(T.D. 78-398 through T.D. 406) 
Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLetin,. 

Dated: October 24, 1978 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-398) 


Generalized System of Perferences: Applicability of GSP to Articles 
Manufactured in Nonbeneficiary Country But Decorated in 
Beneficiary Country 


Date: February 23, 1977 
File: CLA-2-R:CV:S RG 
048940 


To: District Director of Customs, Los Angeles. 


From: Director, Classification and Value Division. 
Subject: Internal Advice Request 76/175. 


This is in response to the above noted internal advice request con- 
cerning the applicability of the generalized system of perferences to 
certain porcelain articles manufactured in Japan and decorated in 
Hong Kong. The request was submitted by the law firm of (name) 
and asks us to assume that the procelain articles were processed in 
such a fashion as not to “substantially transform” the materials im- 
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ported from Japan. In other words, for normal country of origin 
requirements and for section 304 of the Tariff Act of 1930, the mer- 
chandise in question would be required to be marked as a product of 
Japan. Under this set of circumstances the question is presented that 
if this merchandise otherwise meets the requirements may it qualify 
for entry under the generalized system of preferences. 

The inquirer argues that section 503 of the Trade Act of 1974 does 
not require merchandise to be a “product of” a beneficiary developing 
country, only that the merchandise be an “eligible article,” imported 
directly from the beneficiary country and meet the 35 percent test. 
He further argues that the substantial transformation requirements 
are applicable only in determining whether imported materials qualify 
for inclusion in the 35 percent valuation requirement under the pro- 
visions of 19 CFR 10.177. Therefore, he concludes that your refusal 
to grant GSP treatment for the merchandise in question is contrary 
to the law, regulations, and our rulings. 

Initially, we would observe the applicable regulations support your 
position. Specifically, 19 CFR 10.176(a) requires in pertinent part, 
that: ‘Merchandise which is the growth, product, manufacture, or 
assembly of a beneficiary developing country and which is imported 
directly may qualify for duty-free entry * * *.’”’ Inshort, this language 
requires that the merchandise be a “product of,” in the normal 
country of origin sense before the merchandise can qualify for treat- 
ment under GSP. Thus, we believe that the inquirer is incorrect in 
his assumption that the issue under consideration is applicable only 
to 19 CFR 10.177. 

The next issue to be considered is whether this requirement in the 
regulations has a basis in the statutory language of the Trade Act of 
1974, which established the generalized system of preferences. The 
inquirer notes that section 503 of the Trade Act of 1974 refers only to 
“eligible articles” and does not mention the concept that the mer- 
chandise must be a “product of” the beneficiary country. Thus he 
concludes that any such requirement would go beyond the statute. 

First, we do not believe that the use of the term “article” as opposed 
to ‘‘product” is necessarily determinative. These terms are used almost 
interchangeably throughout various Customs and Customs-related 
statutes. Also the terms are used interchangeably in the various back- 
ground materials concerning GSP. See, for example, the Senate report 
on the Trade Reform Act of 1974, Report No. 93-1298, November 24, 
1974. Most importantly, the statute itself follows this same trend, and 
section 501(2) refers to imports “of products of such countries.” 

Second, the requirement in question is necessary for consistent ap- 
plication of the Trade Act itself and in relation to other statutes. As 
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you are aware, section 504(c)(1) sets competitive need limits on the 
applicability of GSP and refers in those limits to merchandise exported 
“directly or indirectly.” The only way to maintain such statistics, 
especially referring to “indirect” exports, is by the application of the 
normal country of origin requirements. In short, the internal struc- 
turing of the Trade Act itself necessitates the “country of origin” 
requirement. 

Third, it is a well-established rule that related statutes should be 
construed uniformly. 

In this vein we would observe that general headnote 3(e), TSU 
specifically requires ‘‘Notwithstanding any of the foregoing provisions 
of this headnote, the rates of duty shown in column number 2 shall 
apply to products, whether imported directly of indirectly, of the fol- 
lowing countries * * *.”’ [Emphasis added.] Applying this very strong 
language to the instant situation, we do not believe that if the vase in 
question were a “product of’? a Communist bloc nation that it could 
qualify for GSP treatment. While the language of headnote 3(f) is 
not quite as strong, we believe it mandates the same result in the 
instant situation. 

An additional consideration is the relationship of GSP to the 
marking requirements of section 304, Tariff Act of 1930, as amended. 
In discussing the underlying rationale for the marking requirements, 
the court observed, in United States v. Friedlaender & Co., Inc., 27 
CCPA 297, C.A.D. 104 (1940), that: 


As we see it, Congress intended that the ultimate purchaser 
should be able to know by an inspection of the marking on 
imported goods the country of which the goods is a product. 
The evident purpose is to mark the goods so that at the time of 
purchase the ultimate purchaser may, by knowing where the 
goods were produced, be able to buy or refuse to buy them, if 


such mar king should influence his will. 

Against this background, we do not believe that it would be logicaily 
or legally consistent to allow merchandise free entry from a bene- 
ficiary country when it was in fact a product of a nonbeneficiary 
country. 

Fourth, since the generalized system of preferences was a proposal 
of the administration, we believe that the ‘‘contemporaneous actions” 
by the administration are important tools in determining the meaning 
and intent of the statute. See United States v. American Trucking 
Associations Inc., 310 U.S. 534 (1940). In addition to the regulations 
which were noted above and which clearly require the article to be a 
“product of” the beneficiary country it has always been clearly in- 
dicated that such a requirement would be present. For example, the 
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Report on the Third Session of Special Committee on Preferences’ 
Working Group on Rules of Origin, of the United Nations Conference 
on Trade and Development, December 7, 1970, indicates: “The 
representative of the United States of America stated * * *. Eligible 
goods would also, aside from the beneficiary value added, have to have 
undergone a substantial transformation in the exporting country.” 

In short we conclude from an examination of the Trade Act, itself, 
its legislative history, its relationship to other statutes, and contem- 
poraneous administrative action that merchandise must be a “product 
of” the beneficiary developing country to qualify for duty-free entry 


under GSP. 


(T.D. 78-399) 


Generalized System of Preferences: Determination of Whether Over- 
head Costs or Assists can be Considered a ‘‘Direct Cost of Processing 
Operations” Within the Meaning of Section 503(b) (2) of the Trade 
Act of 1974 

Date: February 24, 1977 
File: R:CV:V RG 
541529 

To: District Director of Customs, San Ysidro, Calif. 92173. 

From: Director, Classification and Value Division. 

Subject: Internal Advice Request 83/76. 

The above-referenced internal advice request was submitted through 
your district by (name) and raises three specific questions relating to 
the generalized system of preferences. This memorandum will respond 
to questions 1 and 2, question 3 will be the subject of a future 
correspondence. 

The first question concerns which parts of ‘‘overhead” costs can be 
considered to be a “direct cost of processing operations” within the 
meaning of section 503(b)(2), of the Trade Act of 1974 and section 
10.178 of the Customs Regulations. In posing this question the in- 
quirer notes that it is purely a manufacturing plant and does not have 
any engineering, marketing, R. & D., or administration expenses other 
than accounting. Therefore, in the inquirer’s view all expenses incurred 
are related to manufacturing. Also, in posing this question the in- 
quirer lists eight separate types of costs for a determination. 

In resolving these problems we believe it beneficial to examine the 
historical framework preceding the adoption of the Trade Act of 
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1974. As you are aware, Customs has for some time been administer- 
ing general headnote 3(a) of the Tariff Schedules of the United States 
(TSUS), relating to insular possessions. Experience under this head- 
note indicates that exporters frequently add large administrative 
expenses, executive salaries, and large profit margins in order to qualify 
for duty-free treatment. In our view, the language of section 503 (b) (2) 
was carefully chosen in order to avoid this problem and to insure that 
“real work” was performed in the beneficiary developing country. It 
appears that when Congress used the terms “direct cost of processing 
operations” instead of some other phrase such as ‘costs’ or “costs of 
operations,” the Congress meant to exclude costs which were either 
“indirect” or not part of the processing operation itself. Therefore, it 
is our conclusion that in order to qualify under this provision a cost 
must be directly related to, involved in, and necessary for the growth, 
production, manufacture, or assembly of the specific product or article 
under consideration. With this general view in mind, we shall proceed 
to examine the specific questions raised. 

First, the inquirer asks if administrative salaries consisting of the 
salaries of the personnel manager and accounting and payroll depart- 
ments can be included as a “direct cost of processing operations.” In 
our view, these are indirect expenses which are not directly involved 
in the processing operations and, therefore, cannot be considered 
“direct cost of processing operations.” Second, the inquirer asks about 
expenses for the truck which is used to deliver and ship material. 
Again, we do not believe that these costs can be considered “direct 
cost of processing operation.”’ The shipping of the material is some- 
thing which is done after the processing operations are completed. 
We would note, however, the delivery charges may be considered as 
a cost of materials under section 10.177 of the Customs Regulations. 
Third, depreciation, insofar as it relates to items which are directly 
related to, and involved in, and necessary for the production of the 
merchandise would constitute “a direct cost of processing operations.” 
Specifically concerning the two examples raised by the inquirer, 
namely, air-conditioning and the punch press, we believe that both 
of these costs would be includable. Likewise, building rent on that 
portion of building space directly used in the processing operations 
would be includable as ‘‘a direct cost of processing operations.’”’ The 
percentage of building space used for personnel offices, accounting 
departments, and other administrative functions would not be in- 
cludable as a direct cost of processing. We further believe that tele- 
phone expenses, computer services for payroll, and janitorial supplies 
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are all indirect costs not directly involved in the processing operations 
and therefore not includable as direct costs of processing. Finally, 
utilities insofar as they are related to the manufacturing process 
would be includable as a direct cost of processing. 

The second basic question of the inquirer is whether assists, which 
are presumably supplied to the foreign manufacturer without charge, 
can be considered to be direct costs of processing operations. In 
responding to this question we would first note that the statute refers 
to “direct cost of processing operations” performed in the beneficiary 
developing country. It does not refer to costs incurred in the bene- 
ficiary developing country. We would observe that the Customs 
Service and the courts have always considered a cost to be part of 
dutiable value no matter where that cost was incurred. See, for ex- 
ample: Ford Motor Company v. United States. A.R.D. 9 (1952); Good- 
rich-Gulf Chemicals, Inc. v. United States, R.D. 11733 (1971). We find 
nothing in the legislative history of the Trade Act of 1974 to indicate 
that any different interpretation was intended in this situation. On 
this basis, we would conclude that if an assist was of such a nature 
that it would be considered a “direct cost of processing operations,” 
for example, a die press machine or a mold, then it would be includable 
in calculating the 35 percent requirement. If on the other hand, the 
assist were of such a nature that it was not this type of cost, for 
example, accounting services supplied to the foreign manufacturer, 
then it would not be includable in the calcualtion of the “direct cost of 
processing operaticns.”’ Applying this general theory to the specific 
items raised by the inquirer, we conclude that the salary and fringe 
benefits of the plant manager would not be includable since these are 
indirect costs not directly involved in the manufacturing process. It 
appears likely that the salaries and fringe benefits of the manufactur- 
ing engineer and the tool and die maker would be includable. However, 
we have insufficient information as to the responsibilities of these in- 
dividuals to make a decision. Concerning the indirect supplies and 
materials we would again conclude that if they are directly used in the 
manufacturing process, they would be includable as ‘direct cost of 
processing operations.” The inquirer has supplied no information 
concerning the royalty paid to the U.S. company, and, therefore, it is 
not possible for us to issue an opinion concerning this cost. The same 
is true concerning engineering costs. The inquirer has simply not pro- 
vided enough information for us to make a determination. 

As was indicated above, the response to question 3 will be the sub- 
ject of future correspondence. 





CUSTOMS 
(T.D. 78-400) 


Generalized System of Preferences: Determination of Whether 
Various Operations Performed in Beneficiary Developing Country 
Upon Components of Imported Articles Qualify those Components 
as Substantially Transformed Constituent Materials 


Date: April 18, 1977 
File: R:CV:S RB 
051198 


To: District Director of Customs, 
El Paso, Tex. 


From: Director, Classification and Value Division. 
Subject: Internal Advice Request 3-77. 


This request for internal advice concerns the importation of motors, 
armatures, and rectifiers for which duty-free treatment has been 
requested under the generalized system of preferences (GSP). In 
substance, the request presents the question of whether various 
operations performed in the beneficiary developing country (BDC) 
upon various parts or components of the imported articles qualify 
those components as substantially transformed constituent materials 
within the meaning of Customs Regulation 10.177 and T.D. 76-100. 
Concomitant is the question of GSP entitlement for the eligible 
articles imported into the United States. 

The inquiry deals with 5 products: (1) so-called 600 Series d.c. 
motors, (2) gear motors, (3) universal AC motors, (4) rectifiers, and 
(5) armatures. One or more assemblies are involved in the various 
stages of processing for each of the products. Each will be treated 
separately. 


I. 600 series d.c. motors 


Four assemblies are presented for consideration in this product: 

(A) rear housing assembly, (B) front housing assembly, (C) electro- 
magnetic armature rotor assembly, and (D) the final assembly. 

(A) The rear housing assembly is manufactured from flat steel 
stock of U.S. origin which is drawn through a series of dies in the 
beneficiary developing country to form a cup-shaped rear housing. 

The housing is then exported to the United States for zine plating. 
Upon return to the BDC a bronze bearing of U.S. origin is assembled 
to the housing by insertion at its base. Then, an unmagnatized barium 
ferrite ceramic permanent magnet, of non-BDC origin, is assembled 
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to the housing by cementing it within the housing. A keyway slot is 
cut in the open end of the rear housing for assembly purposes, and 
the magnet is then magnetized by inserting the entire housing into 
a magnetizing machine. 

We are of the opinion that the flat steel stock which is drawn into 
the cup-shaped rear housing is a substantially transformed constituent 
material, and the entire cost of its component is includable in the 
costs of materials in computing the 35-percent criterion. However, 
none of the other materials so qualify. The bronze bearing and the 
magnet are not of BDC origin and they are merely assembled into 
the housing. The magnetization is considered incidental to the as- 
sembly and does not confer the character of a new and different article 
of commerce to the assembly. 

The direct cost of processing operations includable in the 35-percent 
criterion are the costs of assembly and the costs of cutting the keyway 
slot and magnetizing. The cost of the zinc plating is performed in the 
United States and may not be included. The cost of drawing the flat 
steel stock would, of course, be included in the value of the substan- 
tially transformed constituent material. 

(B) The front housing assembly is manufactured by melting a 
U.S. origin zinc ingot and diecasting into a front housing. A U.S. 
origin bronze bearing is machine-pressed into the front housing. U.S. 
origin beryllium copper flat sheet stock is die-cut and formed into 
leaf springs which are then exported to the United States for plating 
and heat treatment. Upon return to the BDC the leaf springs are 
soldered to U.S. origin brushes. U.S. origin rolled sheet metal stock 
is die-stamped and formed into brackets which are then exported to 
the United States for tinplating. After return to the BDC the brackets 
are swaged to the leaf spring/brush assembly. The bracket/spring/ 
brush assembly is swaged to the brush plate. The brush plate is of 
U.S. origin phenolic sheet stock material which is die-stamped into a 
specific geometric shape in the BDC. U.S. origin plastic tubing is cut 
to specified dimensions and placed over the terminal ends of the brack- 
ets as insulators; they are heat shrunk to permanently affix them to 
the bracket terminal. U.S. origin rolled dielectric paper insulator 
sheet stock is die-cut in the BDC to the contour of the front housing 
and inserted into the housing. Finally, the brush plate assembly is 
inserted into the front housing. 

Those materials that are substantially transformed into constituent 
materials and therefore includable in the costs of materials are: The 
zinc ingot transformed into the front housing, the beryllium sheet 
made into leaf springs, the die-stamped phenolic sheet material, and 
the die cut dielectric paper. The bronze bearing and brushes are 
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clearly not of BDC origin. Merely cutting the plastic tubing to length 
does not result in a substantial transformation and the shrinking is 
merely incidental to assembly. The other operations performed are 
essentially assembly operations or incidental to the assembly, and do 
not result in substantial transformations. 

For those components that are substantially transformed, the costs 
of the operations performed in the BDC are included in the cost or 
value of the materials in computing the 35 percent. The plating of 
the leaf springs and brackets is performed in the United States and 
is not included in the direct costs of processing operations. All other 
assembly costs are includable in the 35 percent as direct costs of 
processing operations. 

(C) In the manufacture of the electromagnetic armature rotor 
assembly, the commutator is made by inserting paper tubing into a 
preformed U.S. origin copper insert. This unit is then molded with an 
insulated plastic, which plastic was a granulated powder of U.S. origin 
converted into solid pellets then melted and pressure-transferred be- 
tween the copper insert and paper tubing, forming a single solid unit. 
The plastic is then trimmed and the copper commutator sliced into 
segments by a cutting machine. Steel laminations, die-stamped from 
US. origin rolled sheet metal stock, are machine-pressed onto a steel 
shaft which was of U.S. origin but which had been machine-splined 
in the BDC. The result of this operation is a “lamination stack” 
which is cleaned, preheated, and coated with a protective epoxy 
coating. The epoxy is a U.S. material which has been spray deposited 
onto the heated lamination stack. Next, the molded commutator is 
machine-pressed onto one end of the shaft and cemented in place 
with U.S. origin cement. This assembly is then cured. U.S. origin 
magnet wire is wound at each pole of the coated lamination stack 
and welded to each segment of the commutator to create an electro- 
magnetic coil. The commutator is ground to be concentric with the 
shaft. Mylar slingers stamped from U.S. origin plastic material are 
assembled into the electromagnetic armature. 

The only substantially transformed constituent materials we find 
in the manufacture of this assembly are the die-stamped steel lamina- 
tions and the stamped mylar slingers. Although the steel shaft may 
be incapable of receiving the laminations without splining, the splining 
does not create a new and different article of commerce and cannot be 
said to substantially transform the shaft. It is also our opinion that 
the winding of the wire to the lamination stack is an assembly opera- 
tion of the kind contemplated by T.D. 76-100; therefore, notwith- 
standing that the operation may have resulted a in substantial 





CUSTOMS * 


transformation the electromagnetic coil may not be considered a sub- 
stantially transformed constituent material for GSP purposes. 

The direct costs of the processing operations are includable in the 
35-percent criterion on the same basis as in the other assemblies for 
this sector. This would, of course, include the processing costs for the 
assembly of the electromagnetic coil. 

(D) In the final assembly, the three assemblies considered above are 
joined. In this operation, the armature is placed into the bearing of 
the rear housing and the front housing is assembled over the shaft of 
the armature. Rear housing tungs are bent to secure the assembly and 
the unit is tested and checked. The costs of these final operations may 
be included as direct costs of processing operations attributable to 
the RDC in determining the 35-percent criterion. 

It should be noted that the final assembly itself is a substantial 
transformation of the various components which will satisfy the coun- 
try of origin criteria for the eligible article which is exported to the 
United States. If the direct costs of processing operations and the al- 
lowed material costs set forth above are not less than 35-percent, the 
motor may be entitled to duty-free entry under GSP. 


IT. Gear Motors 


The components of the gear motors consist of assemblies common 
to the 600 series motor described above, but they also have perma- 
nently affixed gear box assembly. Gear motor processing and assembly 
is not discussed insofar as they are identical to the preceding operations 

(A) In the front housing a black plastic insulator is molded from 
granulated plastic which has been melted and injection-molded, and 
this plastic insulator replaces the colored insulators used in the 600 
series motor. The insulator is then assembled beneath the leaf spring/ 
brush assembly. Another plastic insulator is die-stamped from U.S. 
origin sheet stock strips of plastic, and it is assembled above the leaf 
spring/brush assembly. Thereafter, the housing is assembled to the 
other gear motor components. 

It appears that the insulators produced by molding and die-stamping 
qualify as substantially transformed intermediate products, and their 
value may be included in the 35-percent criterion. The costs of as- 
sembly operations, as described above, may also be included in com- 
puting the 35-percent requirement. 

(B) Rear housing assembly is entirely produced in the United States 
and only the costs of assembling it to the complete motor may be 
included in the 35 percent criterion. As mentioned in (I)(A) above, 
magnetizing and cutting keyway slots are considered operations 
incidental to assembly. 
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(C) In the manufacture of the gearbox assembly, the gearbox casing 
is formed by melting U.S. origin zinc ingots into a liquid state and die- 
casting. A U.S. origin bronze bearing and a U.S. origin idler shaft 
are then machine-pressed into the gearbox. Also, a U.S. origin output 
shaft/gear assembly and a U.S. origin metal cluster gear are assembled 
to the gearbox. U.S. origin powdered plastic granules are melted, 
injection-molded into cavities and formed into a plastic cluster gear, 
which is then assembled to the gearbox. The gearbox assembly will 
finally be greased and coupled to the motor assembly and the finsihed 
product will be tested. 

The only substantially transformed materials in this manufacture 
are the die-cast gearbox casing and the injection-molded plastic 
cluster gear, and their entire cost may be included in the 35 percent 
criterion. The costs of assembly in other operations, as well as that of 
greasing and testing may also be included. 


III. Universal A.C. Motors 


The primary components of the Universal A.C. Motors are (A) 
armature assembly, (B) field coil assembly, (C) brushplate assembly, 
(D) rear bracket assembly, and (E) front bracket assembly. 

(A) The armature assembly is manufactured by machine-knurling 
a U.S. origin shaft and assembling U.S. origin laminations, stacked 
in the BDC, to the shaft. Also, a U.S. origin eyelet is machine- 
flared and assembled to the shaft. A U.S. origin powdered epoxy is 
then spray deposited on the stack after the stack is heated, and the 
epoxy is melted to a liquid and cured at 450° to form a dielectric 
coating on the stack. A U.S. origin commutator is machine-pressed 
onto the shaft. U.S. origin magnet wire is wound to each pole of the 
lamination stack and the wire is welded to the commutator. The 
magnet wire is then impregnated with U.S. origin varnish to seal it, 
and the commutator is turned by machine concentric to the shaft. 

It is our opinion that the materials in the various steps described 
above are not substantially transformed. The machine-knurling of 
the shaft does not substantially transform it into a new and different 
article. Flaring of the eyelet before its assembly is merely incidental 
to the assembly. Further, there is no rcognizable intermediate process 
by which the epoxy is substantially transformed prior to its applica- 
tion to the stack. As stated above in (I)(C), we consider the winding 
of the wire to the lamination stack as an assembly operation. 

The direct costs of processing and assembly would be includable 
in the 35-percent requirement. 

(B) In the manufacturing of the electromagnetic field coil assembly, 
U.S. origin prestamped laminations are first riveted together to form 
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a stack. Insulators are then die-stamp cut from specially treated 
U.S. origin cloth and paper strips and they are affixed to the lamina- 
tions. U.S. magnet wire is then wound around the insulator slots of 
of the lamination stack to form two coils. Metal straps are formed by 
die-stamping U.S. origin rolled sheet stock and inserted in the stack/ 
coil assembly, and the straps are bent to hold the coils in place. The 
coiled magnet wire is then sealed with varnish, and one magnet wire 
end is solder-tinned, wrapped to a U.S. origin fuse, and crimped with 
a brass sleeve. The brass sleeve has been stamped from the U.S. 
origin brass roll. 

Insulators, metal straps, and the brass sleeve appear to be sub- 
stantially transformed in the BDC and qualify for inclusion in the 
35-percent criterion. The other steps are merely assembly operations 
or incidental thereto, and only the costs of processing and assembly 
may be attributable to the BDC. If the varnish used in sealing the 
wire is not of BDC origin, its cost may not be included in the 35- 
percent criterion. 

(C) The brushplate assembly is manufactured by die-stamp cutting 
U.S. origin phenolic sheet stock into a specific geometric shape, and 
by affixing U.S. origin brush channels, terminal lugs, and base pins 
to the shape by swaging. 

It appears that the specific geometric shape qualifies as a sub- 
stantially transformed material. Only the costs of assembly of other 
steps may be attributable to the BDC. 

(D) The rear bracket assembly is manufactured by machine- 
pressing a U.S. origin rear bracket to form an angle and to permit 
the motor to which it will be affixed to be mounted to the article 
utilizing the motor. A U.S. origin bearing, felt washer, and metal 
retainer are then swaged to the bracket. The washer has been oiled 
in the BDC. The bracket assembly is then crimped to the brushplate 
assembly. 

In our opinion the machine-pressing does not result in a substan- 
tially transformed product, but the assembly costs may be included 
in the 35-percent criterion. 

(E) In the manufacture of the front bracket assembly, a U.S. origin 
bracket is assembled with U.S. origin bearing, felt washer, and metal 
retainer. The washer is oiled in the BDC. 

No substantial transformation takes place in this process, and only 
the assembly costs are attributable to the BDC. 

(F) In the final assembly U.S. origin rolied sheet stock is die-cut into 
mylar slingers and assembled to the armature assembly. A U.S. 
origin bow washer and a metal washer are then affixed to the armature 
assembly which is assembled with the brackets and field coil with two 
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screws of U.S. origin. The field coil terminals are soldered to the brush 
plate assembly terminals, and U.S. origin brushes and springs are 
assembled to the brush plate. Finally, U.S. origin insulated wires are 
cut to size, dipped in tin, and soldered to the brushplate, and final 
testing and inspection are performed. 

The mylar slingers are substantially transformed into a new and 
different article of commerce, and their value may be included in the 
35-percent criterion. The assembly and processing costs of the other 
steps described above are also attributable to the BDC. 

IV. Rectifiers 

Three assemblies are presented for considerations in this product: 
(A) the electromagnetic inductor, (B) the lamination assembly, and 
(C) the case/cover assembly. 

(A) In the manufacture of the electromagnetic inductor contact 
pins are die-stamped from U.S. origin brass sheet stock, and the coil is 
then made by machine assembling contact pins into a U.S. origin 
nylon bobbin. U.S. origin magnet wire is machine wound around the 
bobbin, soldered to both contact pins and held in place by sealing 
US. origin special dielectric insulation tape over the primary winding 
and then tested for continuity. The secondary magnet wire is machine 
wound around the primary coil, taped, and the wire ends are cut to 
size, twisted, and dip soldered. 

It is our opinion that only the contact pins have been substantially 
transformed to qualify for inclusion in the 35-percent criterion. The 
other steps described are mere assembly without transformation into 
and intermediate product, and only the assembly costs are includable 
in the 35-percent criterion. 

(B) In the manufacturing of the lamination assembly the electro- 
magnetic coil is attached with U.S. origin clips to U.S. origin steel 
laminations. A rectangular dielectric insulator is then die-stamped 
from rolled sheet stocks of U.S. origin dielectric treated paper, and is 
affixed to the assembly. A U.S. origin output cord is assembled with two 
diodes and brass crimp strip, and is then solder-assembled to the 
lamination assembly, which is wrapped with U.S. origin dielectric 
tape. The U.S. origin nylon bobbin cap is finally glued and pressed 
onto the bobbin. 

Only the dielectric insulator tape qualifies as a substantially trans- 
formed material and its value may be included in the 35-percent 
criterion. The assembly costs of the other steps may also be so 
included. 

(C) In the manufacture of the case/cover assembly, U.S. origin 
plastic powdered granules are moded to form the case and cover. U.S. 
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origin hot stamp foil is deposited on the case and cover by a hot 
stamping machine to effect the printing. The rectifier assembly is 
housed inside the case and cover and sonic welded to secure closure, 
and the assembly is then tested and packed. 

It appears that molded plastic cases and covers are substantially 
transformed and their value may be included in the 35-percent cri- 
terion. The assembly and processing costs of other steps described 
above may also be attributable to the BDC. 

V. Armatures 


The armature consists of the three following main components: (A): 
the lamination stack, (B) the commutator, and (C) the electromag- 
netic coil. 

(A) In the manufacture of the lamination stack laminations are 
die-stamped from U.S. origin rolled sheet metal stock. Also, a U.S. 
origin metal shaft is machine-splined in the BDC. The lamination are 
then machine-pressed onto the splined shaft, and the assembly is 
washed and heated. U.S. origin powdered epoxy is deposited onto the 
stack, melted, and cured, and excessive powder is removed by grinding. 
The shaft is then polished. 

It appears that only the laminations are substantially transformed 
materials attributable to the BDC. As noted above in (I)(C), in our 
opinion splining does not result in a substantially transformed article, 
nor is the epoxy transformed before becoming part of the assembly. 
The processing and assembly costs of these and other steps described 
above are, however, includable in the 35-percent criterion. 

(B) The commutator is manufactured by die-stamping U.S. origin 
beryllium copper sheet metal into a star-shaped article. U.S. origin 
granulated phenolic powder is formed into a measured and weighted 
pellet under pressure, and it is heated and melted to a plastic state. 
It is then transfer molded with the star shaped article. The excess 
plastic die is trimmed, the copper tangs are machine-bent, and the 
assembly is sliced to produce individual segments. 

The star-shaped article and the melted phenolic powder are sub- 
stantially transformed materials and their value may be included in. 
the 35 percent criterion. The processing and assembly costs of the 
other steps described may also be so included. 

(C) In the manufacture of the electromagnetic coil the molded 
commutator is joined to the lamination stack and sprayed with U.S. 
origin semi-liquid epoxy, which is then heated and cured to a solid 
state. U.S. origin magnet wire is wound on the stack and welded to 
the commutator tangs. The commutator is then electrically machine- 
turned and the shaft machine-brushed, and the product is electrically 
treated and inspected, 
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In our opinion none of the steps described above results in a sub- 
stantially transformed constitutent material, but the assembly costs 
are includable in the 35 percent criterion. 

In addition, the inquirer also requests a ruling on the GSP aspects 
of the following manufacturing operations: 

(a) The manufacture of the gear motor rear housing consisting 
basically of the same operations as the manufacture of 600 series 
motor; 

(b) The moiding of the nylon bobbins used in the rectifier; and 

(c) The manufacture of the rectifier line cord and the crimping of 
the brass strip. 

It appears that the manufacture of the gear motor housing in the 
BDC qualifies as a substantially transformed constituent material. 
The nylon bobbins molded in the BDC from plastic material also 
qualify if they become consistent materials of a rectifier and are then 
exported directly from the BDC. The manufacture of the rectifier 
line cord and the crimping of the brass strip in the BDC also, in our 
opinion, results in a substantially transformed material. 


(T.D. 78-401) 
Classification: Fern Rose Vases Made of Glass 


Date: April 4, 1978 
File: CLA-2:R:CV:MSP 
054887 TL 
To: District Director of Customs, 
Buffalo, N.Y. 14202. 


From: Director, Classification and Value Division. 


Subject: Internal advice request No. 12/78, classification of glass 
vases. 


In your memorandum of January 31, 1978, you requested that we 
ascertain the proper tariff classification of certain fern rose vases. 

These vases are described as 10-inch vases. These articles have an 
outside diameter at the top of 4}; inches and a 3-inch diameter at the 
bottom. They are made of green glass and have six raised figures of 
cornstalks and heads, spaced equidistant around the perimeter and 
extending upward to within 1 inch of the top of the vase. The outside 
of the vase is rough. The raised portions of the outside of this vase 
appear to be pushed out of the inside of the tumbler; indentations are 
thus present on the inside which are the same shape and location as the 
raised portions on the outside. Except for these indentations, the in- 
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side of the vase is completely smooth. After importation flowers are 
arranged in them and they are delivered to a buyer, who then retains 
the vase. 

At issue is whether these vases are properly classified as entered 
under items 546.52 through 546.59, Tariff Schedules of the United 
States, (TSUS) or under items 545.11 through 545.27, TSUS, as is 
contended for by the customhouse brokers. 

Items 545.11 through 545.27, TSUS and 546.52 through 456.59, 
TSUS are chief use provisions. General headnote 10(e)(i), TSUS, 
indicates that the chief use is the use which exceeds all other uses 
(if any) combined. 

Thus, the question to resolve is whether these articles are of a 
class or kind of articles which in the United States at the time of 
importation are chiefly used for the packing, transporting, or market- 
ing of merchandise, or alternatively are chiefly used in the household. 

The brokers in this case contend that these are properly classified 
under item 545.27, TSUS and cite T.D. 56382(27) and T.D. 56237(52). 

In T.D. 56237(52) clear glass spice containers with plastic shaker 
tops were classified under item 545.21, TSUS. In the same letter (copy 
enclosed) which was the basis for T.D. 56237(52), milk-white glass 
spice containers otherwise indistinguishable from these clear glass ones 
were classified under item 546.51, predecessor to item 546.52, TSUS. 
The flower vases here are similar to the milk-white glass containers and 
are distinguishable from the clear glass spice containers. Thus, we are 
of the opinion that T.D. 56237(52) does not support the brokers’ 
contention. In the other decision, T.D. 56382(27), glass containers 
fitted with ground glass stoppers used to package candy and spices 
for retail sale were classified under item 545.17, TSUS. This decision 
does not indicate whether this jar is sold with its contents or whether 
they were used in the house. Thus we cannot determine what the 
chief use of these was. Under the circumstances, we do not believe 
that T.D. 56382(27) is persuasive. 

In Fontana Hollywood Corp. v. United States, C.D. 3981, the U.S. 
Customs Court held that the protestant did not overcome the pre- 
sumption of correctness which attached to the classification of gallon 
cammelloni bottles under item 545.27, TSUS. As to whether that bottle 
was an unusual container, the court based its decision on several fac- 
tors: The shape of the bottle helped to market its content; there was 
no other known use for it; the retail price of the cammelloni bottle of 
wine was higher than that of the same quantity of wine in a short 
necked bottle; and the bottle was not designed for, or capable of 
reuse in a commercial sense. 





CUSTOMS 49 


In United States v. W. J. Mulligan & Company, 29CCPA 117, 122, 
C.A.D. 179, articles described as‘‘* * * transparent glass containers of 
liquor in the form of penguins, chickens, pelicans, owls, elephants, and 
dogs* * * .” were classified under the predecessor to item 546.52, 
TSUS. 

The container imported here is not in the form of an animal. How- 
ever, it is distinguishable from the plain vases in which flowers are 
commonly marketed. Even though this vase, like the bottles in C.D. 
3981 is sold to wholesalers to help sell their contents this is not de- 
terminative; some of the ordinary vases are also used to sell the con- 
tents. The fact that this container has a cornstalk pattern whereas 
the ordinary vases do not and the fact that these vases are attractive 
distinguishes them from ordinary vases. Additionally, no evidence 
has been submitted which suggests that the price of this container 
is the same as that of the ordinary vase. These facts are persuasive 
evidence that these are used as vases after the contents are disposed 
of and that this use outweighs their use as a container in which the 
contents are packaged, transported, and marketed. 

For the reasons cited, we are of the opinion that these containers 
are properly classified under item 546.52 through 546.59, TSUS, 
depending upon value. 


(T.D. 78-402) 
Drawback: Carbon Anodes Used in the Production of Aluminum 


Date: May 9, 1978 
File: DRA-1-09-R:CD:D 
208976 S 


Re Drawback on use of carbon anodes; your letter of April 21, 1978. 

You asked us to reconsider our ruling concerning drawback on alum- 
inum manufactured with the use of carbon anodes. 

Your client uses imported calcined petroleum coke in the manufac- 
ture of carbon anodes. The finished carbon anodes in turn are used in 
the production of aluminum for export. Each anode is consumed during 
the continuous operation of the electrolytic vessel (‘pot’) in which 
the aluminum is produced. After approximately 80 percent of the 
anode is consumed, the remainder is removed, and a new anode is 
inserted into the pot. The “butt” portion of the used anode is recycled 
into new anodes. 

Your most recent letter clarifies the relationship of the anode to 
the manufacturing process. The carbon anode does more than conduct 
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electricity and wear out in the process. The carbon in the anode is an 
essential part of the chemical reaction that changes the alumina to 
aluminum. The consumption of the carbon is directly proportional to 
the quantity of aluminum produced in approximately a 1 to 3 ratio. 
The reaction formula is 2 AL,O;+3C—-3CO,.+4AL. 

While the phrase ‘‘used in manufacture or production” in 19 U.S.C. 
1313(b) and the analogous language in 19 U.S.C. 1313(a) do not in- 
clude the use of tools or instruments of manufacture, they do include 
chemicals which enter the reaction by which the product for export 
is produced. Use does not require that the molecules of the chemical 
become a part of the exported product. 

Since the carbon in the anodes is part of the chemical reaction pro- 
ducing aluminum, the anodes are used in manufacture for drawback 
purposes. Accordingly, your client may recieve drawback upon the 
export of the aluminum, provided there is compliance with drawback 
law and regulations. The previous ruling is modified accordingly. 


(T.D. 78-403 


Prohibited and Restricted Importations: Applicability of Copyright 
Law’s “Manufacturing Clause” 


Date: June 1, 1978 
File: CPR-5-R:E:R 
709114 0 


DEAR : In your letter of May 23, 1978, on behalf of (name) you 
asked this office to expedite the release of a shipment of novelty 
children’s books which had been detained by our Los Angeles district 
office. On May 23, 1978, we received a telephone call from an import 
specialist at our Los Angeles office seeking our advice concerning 
whether the importation of these books, printed and bound in Singa- 
pore, would be prohibited by the ‘manufacturing clause’ of the new 
Copyright Law, 17 U.S.C. 601. With your letter, you submitted an 
affidavit concerning the U.S. copyright registration for the detained 
articles and samples of the three works in question entitled ‘‘Kenny’s 
Crazy Kate,” “Christopher Cricket,” and ‘“Whose House is This?” 

The works in question are sturdily bound multicolored children’s 
books with visual surprises throughout designed to delight either the 
preschooler or the beginning reader. There is no doubt that the pic- 
tures are the predominant feature of the books. The text provides a 
brief story line which enhances the enjoyment of the pictures. 

In general, section 601(a) of the Copyright Law prohibits the 
importation and public distribution in the United States of a work 
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authored by a U.S. national or domiciliary consisting preponderantly 
of nondramatic literary material that is in the English language, 
unless the portions consisting of such material have been manufac- 
tured in the United States or Canada. Where the work consists only 
partially of material protected by the manufacturing clause, the test 
is whether the work consists ‘“‘preponderantly”’ of the protected ma- 
terial. The manufacturing requirement would apply if the English 
language nondramatic literary text exceeds the pictorial material in 
importance, even though more pages of the book might be devoted 
to the pictures than the text. However, in this case, as explained above, 
we are of the opinion that the works in question consist preponderantly 
of pictorial material. 

In view of the above, and considering the fact that the works were 
registered with the Copyright Office under visual arts registration 
numbers, we are of the opinion that the works in question, printed 
and bound outside the United States and bearing the notice of copy- 
right, would not be prohibited entry into the United States by the 
manufacturing clause of the Copyright Law. We have advised our 
Los Angeles office of this decision by telephone, and are also providing 
them with a copy of this decision. 


(T.D. 78-404) 


Duty Assessment: Merchandise Otherwise Eligible for GSP Treat- 
ment Which Arrives in the United States by Way of a Nonbene- 
ficiary Developing Country, Where the Shipping Documents From 
the Country of Origin do not Show the United States as the Final 
Destination 


Date: June 2, 1978 
File: ENT-1-01 R:E:E 
305865 IK 


Drar ——: This is in further reference to your transmittal on 
April 7, 1978, of a letter of March 29, 1978, with enclosures, from 
(name). 

In November, 1977 (name’s) company imported a shipment of 
papain produced in Zaire, on which Customs in New York City 
assessed duties. Products imported from that country are eligible for 
duty-free treatment under the generalized system of preferences 
(GSP) upon compliance with applicable law and regulations. Mr. X 
questions the assessment of duty on the shipment, and states that 
papain the company imports by vessel is not charged duty. He also 
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states that the person who will decide a protest, if filed, is the same 
person who assessed duties on the shipment. 

According to information enclosed with Mr. X’s letter, papain is 
perishable and cannot be stored in Zaire. Therefore, it is sent to a 
Customs warehouse in Brussels, Belgium, where it is stored and 
repacked for further shipment. The shipment in question was im- 
ported by air from Belgium to New York City. 

Section 10.175 of the Customs Regulations (copy enclosed) which 
implements section 503 of the Trade Act of 1974, provides that if an 
article is shipped from a beneficiary developing country to the United 
States through the territory of any other country, the merchandise 
shall not have entered into the commerce of any other country while 
en route to the United States, and the invoices, bills of lading, and 
other documents connected with the shipment must show the United 
States as the final destination. 

It appears that at the time the shipment of papain in question left 
Zaire, the shipping documents did not show the United States as the 
final destination. The consumption entry for the shipment showed 
the country of exportation as Belgium, the invoice reflected a sale 
from Belgium, and the airway bill was issued in that country. Further- 
more, it appears that the papain entered the commerce of Belgium 
when it was repacked for further shipment. 

Since the shipment did not meet the requirements of section 10.175 
of the Customs Regulations, duty was properly assessed. It is possible 
that shipments imported by vessel are imported directly from Zaire 
and therefore are granted duty-free treatment under GSP. We will be 
clad to comment further if Mr. X wishes to advise us of the facts 
covering a specific shipment. 

The company may obtain review of a protest at a higher level than 
the area director or his designee by completing section II of the 
Customs Protest Form 19 (copy enclosed). 

If we can provide additional information or be of further assistance, 
please feel free to call on us. 


(T.D. 78-405) 


Drawback: Requirements for Manufacturing Through Agents 


Date: June 5, 1978 
File: DRA-1-09-R:CD:D B 
208945 
Re Your letter of April 12, 1978. 


Subject: Drawback: Requirements for manufacturing through agents 
under T.D. 55027(2) and T.D. 55207(1). 
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DEAR : You ask whether there must be a contract between 
the principal (corporation A) and agent (corporation B) for operation 
under T.D. 55027(2) and also whether the agent must submit a draw- 
back statement. 

Under T.D. 55027(2) both the principal and the agent must be 
legal persons. There must be a contract between the two establishing 
the agency arrangement between them. The form which a contract 
must take is governed by contract and agency law. It is possible that 
a contract may not be in writing in certain cases but a written con- 
tract is preferable. The fact that the principal has an ownership interest 
in the agent has no bearing on the question, as both are separate legal 
persons. 

A corporation planning to operate under T.D. 55027(2) should 
state in its drawback statement, which is signed by an officer of the 
company, that it has a contract with the B corporation whereby the 
latter is its agent. If it is uncertain on this point, it should consult its 
legal counsel. 

For operation under T.D. 55027(2) both the principal and agent 
must submit drawback statements. 

The conditions described above also apply to agency-principal re- 
lationships under T.D. 55207(1). 


(T.D. 78-406) 
Classification: Railway Tram Imported to Transport Passenger and 
for Its Scenic Value 


June 5, 1978 
File: CLA-2:R:CV:MSP 
054993 TL 


To: District Director of Customs, Portland, Oreg. 97209. 


From: Director, Classification and Value Division. 


Subject: Internal advice request No. 30/78, classification of a railway 
tram. 


In your memorandum of March 22, 1978, you requested that we 
determine whether a certain railway tram is properly classified under 
either of items 862.10 or 862.20, Tariff Schedules of the United States 
(TSUS). 

This tram built in 1928, was imported by the city of Seattle, Wash. 
It will be refurbished and operated on the waterfront as part of a 
historical project. There are indications that this tram is used to 
transport passengers and is preserved for its scenic value. 
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Item 862.10, TSUS, states in part that articles imported for exhibi- 
tion by an institution established to encourage education or science 
may be imported free under bond. 

However, for an article to be properly classifiable under item 862.10, 
TSUS, that article must fulfill several requirements: 


1. It must be imported for exhibition itself, another use of it can 
only be incidental; 

2. It must be imported by the institution itself or its agent; and 

3. An admission can be charged only to defray expenses. 

While it is indicated that the scenic value of this tram is consider- 
able, this tram is used to transport passengers for a fare. This use is 
more than incidental. 

For this reason, we are of the opinion that this tram is not properly 
classified under item 862.10, TSUS. 

Item 862.20, TSUS, is a tariff provision for certain ‘Articles 
imported * * * for the purpose of erecting a public monument.” 
Because we believe that this tram has been imported for its scenic 
value and to transport passengers, rather than to erect a monument, 
we are of the opinion that these articles are not properly classified 
under item 862.20, TSUS. 


(T.D. 78-407) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued March 26, 1976, to September 14, 1978, inclusive, pursuant 
to section 22.1 and 22.5, inclusive, Customs Regulations; and ap- 
provals under section 22.6, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the 
factories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the effective dates of 
exportation, the Regional Commissioner to whom the rate was for- 
warded to or issued by, and the date on which it was forwarded or 
issued. 

(DRA-1-09) 

Dated: October 20, 1978. 

Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(A) Company: AP Parts Co., Division of Questor Corp. 

Articles: Exhaust pipes, tailpipes, mufflers, and parts thereof. 

Merchandise: Hot- and cold-rolled steel sheet and strip; galvanized 
steel sheet and strip; and aluminized steel. 

Factories: Toledo, Ohio; Grand Haven, Pinconning, Mich.; Goldsboro, 
N.C.; and Dyersburg, Tenn. 

Statement signed: May 23, 1978. 

Basis of claim: Appearing in. 

Effective date: December 1, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 10, 1978. 

Revokes: T.D. 70-66-M, as amended by T.D. 75-297-N, superseded. 


(B) Company: American Motors Corp. 

Articles: Machined engine blocks; automobiles and automobile parts; 
refrigerators, freezers, compressors, and ranges, among other things. 

Merchandise: Rough gray iron castings; galvanized sheet steel re- 
spectively, among other things. 

Factories: Kenosha, Wis.; Grand Rapids, Mich.; and South Charles- 
ton, W. Va. 

Statement signed: January 31, 1977, and April 25, 1977. 

Basis of claim: Appearing in. 

Effective date: November 1, 1975. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
May 5, 1977. 

Amends: T.D. 55263-A, as amended, to cover South Charleston, 
W. Va., factory. 


(C) Company: Chembond Corp. 

Articles: Phenol-formaldehyde resin, urea-formaldehyde resin. 

Merchandise: Methanol. 

Factories: Springfield, Oreg.; Spokane, Wash. 

Statement signed: December 10, 1975. 

Basis of claim: Appearing in. 

Effective date: October 17, 1975. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, March 26, 1976. 


(D) Company: Contadina Foods, Inc. 
Articles: Canned fruits and fruit cocktail. 
Merchandise: Hard or liquid refined sugar. 
Factories: San Jose, Woodland, Riverbank, and Hanford, Calif. 
Statement signed: April 25, 1978. 
276-382—78——_8 
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Basis of claim: Used in. 

Effective date: August 1, 1976. 

Amendment issued by Regional Commissioner of Customs: San Fran- 
cisco, May 23, 1978. 

Amends: T.D. 55052-C, as amended, to cover additional factory at 
Hanford, Calif. 


(E) Company: Crystals International, Inc. 

Articles: Citrus juice, dehydrated; instant juice drinks or bases and 
instant blended citrus juices. 

Merchandise: Frozen concentrated orange juice; and dehydrated citrus 
juices, respectively. 

Factory: Plant City, Fla. 

Statement signed: April 24, 1978. 

Basis of claim: Used in. 

Effective date: September 22, 1971. 

Amendment issued by Regional Commissioner of Customs: Miami, 
May 23, 1978. 

Amends: T.D. 72-152-B, as amended, to cover change in name from 
Plant Industries, Inc., Freeze Dried Division. 


(F) Company: E. I. du Pont de Nemours & Co., Inc. 
Articles: Hyvar, Sinbar; Karmex; and Krovar Technical, Krovar I, 


and Krovar II (weed killing compounds). 

Merchandise: Methyl aceto acetate; diuron technical; and methyl 
aceto acetate; and diuron technical, respectively. 

Factories: La Porte, Tex.; East Chicago, Ind. 

Statement signed: March 7, 1978. 

Basis of claim: Appearing in. 

Effective date: Exports of Hyvar and Sinbar, March 18, 1974; exports 
of Karmex, June 10, 1974; and exports of Krovar Technical, Krovar 
I, and Krovar II, September 16, 1974. 

Amendment issued by Regional Commissioner of Customs: Baltimore, 
May 10, 1978. 

Amends: T.D. 76-24-I, as amended, to cover additional factory at 
East Chicago, Ind. 


(G) Company: Emerson Electric Co. 

Articles: Electric motors and motors included in wood-working 
power tools. 

Merchandise: Cold-rolled commercial quality rephosphorized lamina- 
tion steel. 
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Factories: Ava, Kennett, Mo.; Pargould, Rogers, Mena, Ark.; Inde- 
pendence, Kans.; Russellville, Ky.; Paris, Tenn.; Oxford, Philadel- 
phia, Miss.; Murphy, N.C.; Racine, Wis.; Prescott, Ariz.; Durant, 
Okla.; Los Angeles, Calif.; and Milford, Conn. 

Statement signed: August 28, 1978. 

Basis of claim: Appearing in. 

Effective date: May 3, 1976. 

Amendment issued by Regional Commissioner of Customs: New 

Orleans, September 14, 1978. 

Amends: T.D. 77-135-L, to cover additional factories at Murphy, 
N.C.; Racine, Wis.; Durant, Okla.; Los Angeles, Calif.; Mena, 
Ark.; Milford, Conn.; Philadelphia, Miss.; and Prescott, Ariz. 


(H) Company: B. F. Goodrich Co. 

Articles: Polymer chemicals and commodities. 

Merchandise: Diphenylamine (DPA) 99 percent minimum purity. 

Factories: Akron, Ohio; Henry, Ill.; Port Neches, Tex. 

Statement signed: October 11, 1977. 

Basis of claim: Used in. 

Effective date: January 1, 1975. 

Amendment issued by Regional Commissioner of Customs: Baltimore, 
December 2, 1977. 

Amends: T.D. 77-293-J, to cover additional factory at Port Neches, 
Tex. 


(1) Company: The Heil Co. 

Articles: Dump bodies and hoists. 

Merchandise: 8-, 10-, and 12-gage HRCQ steel. 

Factories: Milwaukee, Wis.; Lancaster, Pa.; Fort Payne, Ala. 

Statements signed: March 25; May 20; June 10 and 16, 1976. 

Basis of claim: Appearing in. 

Effective date: January 8, 1975. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 19, 1976. 


(J) Company: Hercules, Inc. 

Articles: Cellolyn resins, neolyn resins, and hercoflex plasticizers, 
among other things. 

Merchandise: Phthalic anhydride, among other things. 

Factories: Burlington, J.N.; Mansfield, Mass.; Louisiana, Mo.; and 
Glens Falls, N.Y. 

Statement signed: November 16, 1977. 
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Basis of claim: Used in. 

Effective date: November 17, 1977. 

Amendment issued by Regional Commissioner of Customs: Baltimore, 
December 6, 1977. 

Amends: T.D. 53998—A, as amended, in particular by T.D. 55378-H, 
to cover additional factory at Glens Falls, N.Y. 


(KX) Company: Hercules Inc. 

Articles: Dimethyl terephthalate (DMT), sodium carboxymethyl- 
cellulose (CMC), pentaerythritol, sodium formate, corpent, nitro- 
form, abalyn resin, cellolyn resins, neolyn resins, pentalyn resins, 
hercolyns, abitol, hercoflex plasticizers, and hercolube synthetic 
lubricants. 

Merchandise: Methyl alcohol (methanol). 

Factories: Burlington, N.J.; Hattiesburg, Miss.; Hopewell, Va.; 
Wilmington, N.C.; and Louisiana, Mo. 

Statement signed: May 17, 1978. 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative value at the time of separation. 

Effective date: January 5, 1966. 

Rate forwarded to Regional Commissioner of Customs; Baltimore, 
August 15, 1978. 

Revokes: T.D. 67-126-—N, as amended by T.D.’s 68-68-M, 72-186-F, 
3-236-S, and 74-159-S, superseded. 


(L) Company: ICI Americas Inc. 

Articles: Polyhydric alcohols and their fatty acid derivatives; and, 
glycerin, recycle polyols, splitter column mixture, and derivatives 
thereof, respectively, among other things. 

Merchandise: Hard refined and/or liquid sugar; and washed raw 
liquid sugar or sorbitol. 

Factories: Newcastle, Del.; Memphis, Tenn. 

Statement signed: December 2, 1977. 

Basis of claim: Used in. 

Effective date: September 19, 1977. 

Amendment issued by Regional Commissioner of Customs: Baltimore, 
December 29, 1977. 

Amends: T.D. 55101-B, as amended; and T.D. 69-55—G, as amended, 
to cover change in name from ICI United States Inc. 


(M) Company: Kuhlman Corp. 
Articles: Transformers and transformer cores and parts. 
Merchandise: Steel, cold-rolled, sheet and strip in coil. 
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Factories: Versailles, Ky.; Crystal Spring, Miss.; Salinas, Calif, 

Statement signed: February 8, 1978. 

Basis of claim: Appearing in. 

Effective date: March 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 27, 1978. 


(N) Company: Lyons-Magnus Foods Products, Inc. 

Articles: Soda fountain toppings and sirups; fruit and related products 
for ice cream and bakery manufacture; glaced fruits; maraschino 
cherries; and flavoring extracts. 

Merchandise: Hard refined and/or liquid invert sugar. 

Factory: Clovis, Calif. 

Statement signed: August 19, 1977. 

Basis of claim: Appearing in. 

Effective date: June 1, 1977. 

Amendment issued by Regional Commissioner of Customs: San Fran- 
cisco, June 19, 1978. 

Amends: T.D. 67-157-I, to cover change in location of factory from 
San Francisco and additional merchandise (liquid invert sugar). 


(O) Company: Midland-Ross Corp. Midland Frame Division. 


Articles: Motor vehicle parts and accessories. 

Merchandise: Steel and steel alloy coil and sheet. 

Factory: Cleveland, Ohio. 

Statement signed: June 14, 1978. 

Basis of claim: Used in, less valuable waste. 

Effective date: August 4, 1975. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
August 10, 1978. 


(P) Company: NCC Food Corp. 

Articles: Canned fruits, fruit salad, fruit cocktail, artificially colored 
and flavored (maraschino) cherries, fruit nectar. 

Merchandise: Pineapple, light sweet cherries, hard refined sugar or 
liquid sugar, or both, pineapple tidbits. 

Factories: Hollister, Oakland, San Jose (2), and Santa Clara, Calif. 

Statement signed: February 4, 1977. 

Basis of claim: Used in. 

Effective date: July 3, 1976. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, March 30, 1978. 
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Amends: T.S. 53937—-E, as amended; T.D. 66-12-F, as amended; 
T.D. 67-272-F, as amended; T.D. 66-247-K, as amended; and 
T.D. 54163-—A, as amended, to cover additional factory at San Jose, 
Calif., and to terminate factories at Martinez and Merced, Calif. 


(Q) Company: Nalley’s Fine Foods, Division of Curtice-Burns, Inc. 

Articles: Pickles and relishes. 

Merchandise: Cucumbers, culls, and nubs. - 

Factory: Tacoma, Wash. 

Statement signed: April 20, 1978. 

Basis of claim: Appearing in. 

Effective date: June 28, 1975. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, June 1, 1978. 

Amends: T.D. 74-217-I, to cover successorship from Nalley’s Fine 
Foods, division of W. R. Grace & Co. 

(R) Company: New Century Beverage, d.b.a. Pepsi-Cola Bottling 
Co. of San Francisco. 

Articles: Carbonated beverages, fountain sirups. 

Merchandise: Liquid refined invert sugar. 

Factories: Emeryville, Sunnyvale, Santa Rosa, and Oakland, Calif. 

Statement signed: March 9, 1978. 

Basis of claim: Used in. 

Effective date: January 1, 1977. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, June 27, 1978. 

Amends: T.D. 53839-B, as amended, to cover additional factory at 
Oakland, Calif., and to terminate San Francisco factory. 


(S) Company: Pulverizing Services. 

Articles: 75W (2, 6-dichloro-4-nitroaniline) 75-percent powder. 

Merchandise: 2, 6-dichloro-4-nitroaniline (DCNA). 

Factory: Moorestown, N.J. 

Statement signed: May 26, 1978. 

Basis of claim: Appearing in. 

Effective date: January 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 11, 1978. 


(T) Company: Rhodia Ine. 
Articles: Coumarin. 
Merchandise: Salicylaldehyde; 98.5-percent minimum purity. 
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Factory: New Brunswick, N.J. 

Statement signed: July 5, 1978. 

Basis of claim: Used in. 

Effective date: November 15, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 3, 1978. 


(U) Company: Seven-Up Enterprises, Division of Seven-Up U:S.A., 
Inc. 

Articles: Seven-Up fountain sirup, among other things. 

Merchandise: Liquid or refined sugar, among other things. 

Factories: Various factories of its agents. 

Statement signed: April 15, 1977. 

Basis of claim: Appearing in. 

Effective date: April 1, 1977. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
September 20, 1977. 

Amends: T.D. 67—84-I, as amended, to cover successorship from 
Seven-Up Services, Inc. 


(V) Company: Seymour Foods, Inc. 

Articles: Frozen yolk, dehydrated yolk, frozen salted yolk, frozen 
whites, dehydrated spray whites, dehydrated flake whites, frozen 
whole egg, dehydrated whole egg, frozen fortified whole egg, and 
dehydrated fortified whole egg. 

Merchandise: Domesticated chicken shell eggs, liquid whole egg, liquid 
egg yolk, and liquid egg white. 

Factory: Topeka, Kans. 

Statement signed: June 30, 1977. 

Basis of claim: Used in, less valuable waste. 

Effective date: November 2, 1964, successorship to Norris Grain Co.; 
September 30, 1968, successorship to Seymour Foods, Ine. 

Amendment issued by Regional Commissioner of Customs: Chicago, 
January 9, 1978. 

Amends: T.D. 55726-E, to cover successorship to Norris Grain Co. 
and a second successorship to Seymour Foods, Inc. 


(W) Company: Tri-Valley Growers. 

Articles: Canned fruit, fruit cocktail, fruit salad, fruit juices, and 
canned tomato products. 

Merchandise: Hard refined or liquid sugar or both, pineapple tidbits, 
artificially colored cherry halves, and whole maraschino cherries. 

Factories: Thermalito, Los Banos, and Turlock, Calif. 
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Statement signed: February 15, 1977. 

Basis of claim: Used in. 

Effective date: December 1, 1974, for Thermalito factory; July 10, 
1975, for Los Banos factory; April 1, 1976, for Turlock factory. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, March 30, 1978. 

Amends: T.D. 54163-B, as amended; T.D. 66-247-L, as amended, 
to cover additional factories above and to terminate Modensta, 
Calif., factory, located at 13th and D Streets. 


(X) Company: Varco-Pruden, Division of AMCA International Corp. 

Articles: Steel building systems and their components and accessories. 

Merchandise: Flat steel plate, structural steel plate in coils, structural 
gauge steel in coils, galvanized steel sheet in coils, and miscellaneous 
steel shapes. 

Factories: Pine Bluff, Ark., Turlock, Calif.; Winston-Salem, N.C.; 
and Evansville, Wis. 

Statement signed: August 5, 1977. 

Basis of claim: Appearing in. 

Effective date: February 14, 1977. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, August 19, 1977. 


Amends: T.D. 74-300-C, to cover change in basis of claim from 
“used in, less valuable waste” to “appearing in.” 


(Y) Company: Willis Oil Tool Co. 

Articles: Valves. 

Merchandise: Valve stepping actuator; multiple orifice valve disc. 

Factory: Long Beach, Calif. 

Statement signed: July 13, 1978. 

Basis of claim; Appearing in. 

Effective date: October 7, 1977. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
July 26, 1978. 


(Z) Company: Xidex Corp. 

Articles: Film, xidex vesicular, and xidex diazo. 
Merchandise: Polyester film. 

Factories: Sunnyvale, Calif.; Holyoke, Mass. 
Statement signed: November 22, 1977. 

Basis of claim: Used in. 

Effective date: June 1, 1976. 
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Amendment issued by Regional Commissioner of Customs: San 
Francisco, December 9, 1977. 

Amends: T.D. 75-233-H, to cover additional factory at Holyoke, 
Mass. 


Approvals Under Section 22.6, Customs Regulations 


(1) Company: Chevron, U.S.A. Ine. 

Articles: Petroleum products. 

Merchandise: Crude petroleum or petroleum derivatives. 

Factories: Perth Amboy, N.J.; E] Paso, Tex.; Salt Lake City, Utah; 
Bakersfield, El Segundo, and Richmond, Calif.; Honolulu, Hawaii; 
and Nikiski, Alaska. 

Statement signed: December 27, 1977. 

Basis of claim: As provided in the drawback rate contained in section 
22.6(g-1) of the Customs Regulations. 

Effective date: January 1, 1977. 

Amendment issued by Regional Commissioner of Customs: San 
Francisco, January 19, 1978. 

Amends: T.D. 68-210(1), as amended, to cover a change in name from 
Chevron Oil Co.; T.D. 67-41(2), to cover successorship from 
Standard Oil Co. of California. 


(2) Company: Colonial Sugars, Division of Borden, Inc. 

Articles: Refined sugar. 

Merchandise: Raw sugar. 

Factory: Gramercy, La. 

Statement signed: April 15, 1977. 

Basis of claim: Used in. 

Effective date: December 31, 1974. 

Amendment issued by Regional Commissioner of Customs: New 
Orleans, April 28, 1977. 

Amends: Statement subscribed to on April 27, 1931, to cover succes- 
sorship from Colonial Sugars Co. 


(T.D. 78-408) 


Carbon Steel Plate and High Strength Steel Plate from Mexico— 
Revocation of Countervailing Duty Determination 


Countervailing duty order with respect to carbon steel plate and high-strength 
steel plate from Mexico is revoked; section 159.47, Customs Regulations, 
amended 
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TITLE 19—CUSTOMS DUTIES 


CuapterR I—U.S. Customs SERVICE, 
DEPARTMENT OF THE TREASURY 


PART 159——-LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 

ACTION: Revocation of countervailing duty determination. 
SUMMARY: This notice is to advise the public that the countervail- 
ing duty determination on carbon steel plate and high-strength steel 
plate from Mexico is being revoked because the subsidies paid to 
exporters of this merchandise have been eliminated and there is no 
likelihood of resumption. 

EFFECTIVE DATE: Oct. 27, 1978 

FOR FURTHER INFORMATION CONTACT: Charles F. Gold- 
smith, economist, office of Tariff Affairs, U.S. Department of the 
Treasury, 15th Street and Pennsylvania Avenue NW., Washington, 
D.C. 20220: telephone 202-566-2323. 

SUPPLEMENTARY INFORMATION: A notice entitled ‘“Counter- 
vailing Duties—Carbon Steel Plate and High Strength Steel Plate 
from Mexico,” T.D. 76-7, was published in the Federal Register of 
January 7, 1976 (41 F.R. 1273). The notice stated that it had been 
determined that exports of carbon steel plate and high-strength steel 
plate from Mexico were subject to bounties or grants, within the 
meaning of section 303 of the Tariff Act of 1930, as amended (19 
U.S.C. 1303), by virtue of the freight rate rebate provided to Mexican 
steel manufacturers who shipped to geographical zones along border 
areas, Virtually all such shipments were destined for export; therefore, 
the rebate was determined to constitute a bounty or grant. Accord- 
ingly, imports of carbon steel plate and high-strength steel plate from 
Mexico were subject to countervailing duties. 

Concurrent with the above determination, a notice entitled ‘Waiver 
of Countervailing Duties,’ T.D. 76-8, concerning the subject mer- 
chandise was published in the Federal Register (41 F.R. 1273). 

Treasury has been informed that the reduced freight rates for the 
subject merchandise have been ended. Accordingly, it is determined 
that a bounty or grant within the meaning of section 303, Tariff Act 
of 1930, as amended (19 U.S.C. 1303), is no longer being paid or 
bestowed upon the manufacture, production or exportation of carbon 
steel plate and high-strength steel plate from Mexico, and that there 
is no likelihood of resumption of the payment or bestowal of a bounty 
or grant on such merchandise. 
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T.D. 76-7 is hereby revoked with respect to all entries of dutiable 
carbon steel plate and high-strength steel plate from Mexico which 
have not been liquidated, or the liquidation of which has not become 
final, on or after (date of publication in the Federal Register). Customs 
officers will be instructed to proceed with liquidation of all such entries 
without regard to countervailing duties. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47 (f)), is amended by deleting from the column headed ‘‘Country,”’ 
the name ‘“Mexico;” from the column headed “Commodity,” the 
words “Carbon steel and high strength steel plate;’ from the column 
headed ‘“Treasury Decision,’ the numbers ‘‘76-7”’ and ‘‘76-8;” and 
from the column headed “Action,” the words “Bounty declared-rate’’ 
and “Imposition of countervailing duties waived.” (R.S. 251, sec. 303, 
as amended, 624, 46 Stat. 687, 759, 88 Stat. 2049, 19 U.S.C. 66, 1303, 
as amended, 1624). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department order 190, revision 15, March 16, 1978, the provisions of 
Treasury Department order No. 165, revised, November 2, 1954, and 
section 159.47 of the Customs Regulations (19 CFR 159.47), insofar 
as they pertain to the issuance of a revocation order by the Commis- 
sioner of Customs, are hereby waived. 

Rosert H. MunpueErn, 
General Counsel of the Treasury. 
October 23, 1978. 


(T.D. 78-409) 


Nonrubber Footwear From Hong Kong 


AGENCY: U.S. Customs Service, Department of the ‘Treasury. 


ACTION: Final administrative action pursuant to Executive Order 
11846. 


SUMMARY: This notice is to advise the public that the U.S. Govern- 
ment will accept entry of nonrubber footwear from Hong Kong only 
where accompanied by valid certification of Hong Kong origin. The 
Government of Hong Kong is establishing a certification system for 
verifying the Hong Kong origin of nonrubber footwear exports to the 
United States. Consultations between the Governments of the United 
States and Hong Kong have resulted in these administrative actions 
to be undertaken by both governments. These actions impose no 
quantitative limitations on such imports. The purpose of these actions 
is to prevent disruption of the effectiveness of recently negotiated 
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nonrubber foortwear orderly marketing agreements between the 
United States and the Republics of China and Korea. 


EFFECTIVE DATE: November 27, 1978. 


FOR FURTHER INFORMATION CONTACT: David Ramsay, 
Special Operations Branch, Duty Assessment Division, Office of 
Operations, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229; 202-566-2957. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Subsequent to the negotiation of orderly marketing agreements 
concluded with the Republics of China and Korea in June 1977, 
relating to imports of nonrubber footwear from those countries, 
imports of such footwear from Hong Kong increased sharply. In 
order to insure the effectiveness of the aforementioned agreements, 
consultations were undertaken between the United States and Hong 
Kong. 

As a result of these consultations, certain administrative actions 
are to be taken by each country regarding such specified nonrubber 
footwear. The Government of Hong Kong is establishing a certifica- 
tion system for verifying the Hong Kong origin of nonrubber footwear 
exports to the United States. The United States will accept entry of 
specified nonrubber footwear from Hong Kong only where such foot- 
wear are accompanied by a valid certificate of Hong Kong origin and 
when such products meet all other U.S. entry requirements. No 
quantitative limitations are being imposed as part of this administra- 
tive action. 

Pursuant to the authority of section 203(g)(2) of the Trade Act of 
1974 (19 U.S.C. 2253(g)(2)), section 5(b) of Executive Order 11846 
(dated Mar. 27, 1975) and section (3) of Presidential Proclamation 
4510 (dated June 22, 1977), the U.S. Customs Service has been directed 
to implement the above-described administrative action. A copy of the 
directive from the Special Representative for Trade Negotiations is 
appended. 

Because this rulemaking implements agency action as authorized by 
statute (sec. 203(¢)(2)), and Executive Order (E.O. 11846), and re- 
quires no public initiative, notice, and public procedure thereon is 
found to be impracticable and unnecessary. 

DRAFTING INFORMATION 

The principal author of this document was Michael Lublinski, 

Office of the Chief Counsel, U.S. Customs Service. However, personnel 


from other offices of the Customs Service participated in its devel- 
opment. 
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ACTION 

Entries of nonrubber footwear, as designated in annex A (appended), 
which are exported from Hong Kong on or after November 27, 1978, 
may not be entered, or withdrawn from warehouse for consumption 
into the United States unless accompanied by a valid certificate of 
Hong Kong origin, issued by the appropriate Hong Kong authorities, 
as designated in annex B (appended). The statement ‘“* * * made in 
Hong Kong,” which appears on the certificate of Hong Kong origin, 
means that the certifying official in Hong Kong is satisfied that the 
requirements of the Government of Hong Kong have been met. 

A valid certificate of Hong Kong origin will consist of the original 
copy, properly signed and certified in any one of seven formats, as 
designated in annex C (appended). It is noted, however, that the 
aforementioned certificates (printed in black) should not be confused 
with a similar certificate of “(Hong Kong Origin-Processing’’ (printed 
in blue), which certificate is not acceptable as to this administrative 
action. 

Excepted from the provisions of this notice are footwear having an 
ageregate value of not over $100 in any shipment imported for the 
personal use of an importer, and footwear manufactured in Hong 
Kong which are exported, either directly or indirectly, to the United 
States, prior to November 27, 1978, and entered or withdrawn from 
warehouse for consumption into the United States before February 1, 
1979. 

Importers whose shipments of nonrubber footwear are denied entry 
because they are not accompanied by a valid certificate of Hong Kong 
origin, and which otherwise are believed to qualify for entry under the 
certification criteria established by the Government of Hong Kong, 
may request valid certification to be supplied by the manufacturer- 
exporter in Hong Kong. 

Subject to subsequent modification or termination, this adminis- 
trative action shall be in effect until June 30, 1981. There is appended 
a copy of the draft letters exchanged between the Governments of the 
United States and Hong Kong embodying descriptions and under- 
standings with respect to administrative actions to be taken by each 
government regarding nonrubber footwear. 

AUTHORITY 

This action is undertaken pursuant to the authority vested in the 
Secretary of the Treasury, by section (3) of Presidential Proclamation 
4510 (dated June 22, 1977), to issue rules and regulations governing 
the entry, or withdrawal from warehouse, for consumption in the 
United States of certain nonrubber footwear articles which are the 
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product of countries not subject to the orderly marketing agreements 
now in effect on these products. 
Donatp W. Lewis, 
Acting Commissioner of Customs. 
Approved: October 25, 1978 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


oe 


APPENDIX I 


Tuer SpectAL REPRESENTATIVE FOR TRADE NEGOTIATIONS, 
Washington, D.C., October 5, 1978. 


Hon. W. Micuart BLUMENTHAL, 
Secretary of the Treasury, 15th Street and Pennsylvania Avenue N.W., 
Room 3419, Washington, D.C. 20220. 


Dear SecRETARY BLUMENTHAL: Pursuant to Executive Order 
11846 and Presidential Proclamation 4510 of June 24, 1977, the 
Secretary of the Treasury is authorized to issue regulations pursuant 
to section 203(g)(2) of the Trade Act 1974 (19 U.S.C. 2253(g) (2)) 
governing entry or withdrawal from warehouse for consumption of 


certain nonrubber footwear articles which are the product of countries 
not subject to the orderly marketing agreements now in effect on those 
products. 

This authority is to be exercised upon direction by the Special 
Representative for Trade Negotiations in consultation with repre- 
sentatives of member agencies of the Trade Policy Staff Committee. 

As you know, it was decided by the interagency committee to 
initiate consultations with the Government of Hong Kong, as pro- 
vided for in paragraph 4(b) of Proclamation 4510. As a result of 
those consultations, the U.S. Government will accept entry of specified 
nonrubber footwear from Hong Kong only where such footwear are 
accompanied by a valid certificate of Hong Kong origin and when such 
products meet all other U.S. entry requirements. This action is te be 
implemented pursuant to 203(g)(2) of the Trade Act, which requires 
regulations to be issued by the Department of the Treasury. 

Since these actions are to be implemented no later than Novem- 
ber 15, 1978, the regulations should be published in the Federal Reg- 
ister no later than Monday, October 9, in order to give the public, 
the trade, and Customs field offices sufficient notice. 

Attached is a copy of an exchange of letters with the Government 
of Hong Kong setting forth the administrative actions to be taken 
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by each government. The Department of Commerce supplied technical 
information and assistance in preparing these administrative guide- 
lines and can therefore be called upon, as provided in Executive Order 
11846, to assist in the preparation of the required 203(g)(2) regula- 
tions. 
Sincerely; 
Rosert S. Srrauss. 


Appendix IT 
Annex A: Product coverage 


The following items from the Tariff Schedules of the United States 
Annotated (as revised Jan. 1, 1978) are covered by the U.S. adminis- 
trative arrangements: 

Footwear provided for in items 700.05 through 700.85 inclusive 
(except items 700.51, 700.52, 700.53, 700.54, 700.60, 700.75, and 
disposable footwear designed for one-time use provided for in item 
700.85) of the Tariff Schedules of the United States (TSUS). 


ANNEX B: Organizations approved for the issue of Certificates of Origin 


(1) Trade Industry and Customs Department. 

(2) Hong Kong General Chamber of Commerce. 

(3) Indian Chamber of Commerce, Hong Kong. 

(4) Chinese Manufacturers’ Association of Hong Kong. 
(5) Federation of Hongkong Industries [2 Formats]. 

(6) Chinese General Chamber of Commerce. 
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EXPORTER (Full Name & Address) 


Certificate No. 


! 
| 


| CONSIGNEE (If required) 


| 

| CERTIFICATE OF 

| 

HONG KONG ORIGIN 


| Carrier Port of Loading Date of Departure Country of Destination 


Port of Discharge Final Destination. If on Carriage | Factory Number 
fon or about) 


Number and Type of Packages & Quantity or Weight Brand Names or 
Mark(s) & Number(s) Description of Goods (in words and figures) Labeis (if any) 


I hereby certify that the goods described above were made in Hong Kong. 
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ORIGINAL. 


EXPORTER (Full Name & Address) 
Certificate No. 


ISSUED BY 


CONSIGNEE (If required) 
THE HONG KONG GENERAL CHAMBER OF COMMERCE 


Approved and designated as an issuing authority | 
by the Hong Kong Government under the Customs | 
Formalities Convention of 1923. 


CERTIFICATE OF 
HONG KONG ORIGIN 


Carrier Port of Loading | Country of Destination 
| 


Factory Number 


Number and Type of Packages & Quantity or Weight | Brand Names or 
Description of Gocds | (in words and figures) Labels (if any) 





I hereby certify that the goods described above were made in Hong Kong. 
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j 9A = 
| 
| 


| CONSIGNEE (If required) ° 


| 


Port of Loading 


Port of Discharge Final Destination. if on Carriage 





Mark(s) & Number(s) 





Number and Type of Packages & 
ption of Goods 


CUSTOMS 


A 


Se whe Certificate No. 
Te 


GOVERNMENT OF HONG KONG 


CERTIFICATE OF 
HONG KONG ORIGIN 


Date of Departure | Country of Destination 
| Factory Number 
fon or about) 


Quantity or Weight 


| Brand Names or ; 
(in words and figures) 


| Labels (if any) | 
| i 
' 
| 


| 
| 
| 
j 
| 
| 


| 
| 
| 


i 
~ 
“73 


' 
} 
| 


I hereby certify that the goods described above were made in Hong Kong. 
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Certificate No. 


CONSIGNEE (If required) 


Approved and designated as an issuing authority 
by the Hong Kon overnment under 
the Customs Formalities Convention of 1923 


CERTIFICATE OF 
HONG KONG ORIGIN 


ORIGINAL - 
| Carrier | Port of Loading | Date of Depsriure 


nr of Discharge Final Destination. {f on Carriage 


Coumry of Destination 


; Factory Number 
fon or about) 


Mark(s) &. Number(s) } Number and Type of Packages & } Quantity or Weight Brand Names of | 


| 

| 7 

| Description of Goods (in words and jigures) Labeis (if any) 
» 


| 





CHAMBER GF 


ag 


WE INDIAN 


ror THE INDIAN CHAMBER OF COMMERCE HONG KONG 


DATE Secsstary 





CONSIGNEE (IF REQUIRED) 


CARRIER 


PORT OF DISCHARGE 


MARK(S) & NUMBER(S). 
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2 CERTIFICATE NO. 


DATE OF !SSUE 


@® 


THE CHINESE MANUFACTURERS’ ASSOCIATION 
OF HONG KONG 


. Approved and designated as an issuing authority 
by the Hong Kong Government under 
the Customs Formalities Convention of 1923 


GERTIFICATE OF 
HONG KONG ORIGIN 


PORT OF LOADING | OATE OF OEPARTURE | COUNTRY OF DESTINATION 


FINAL DESTN, IF ON CARRIAGE | | FACTORY NUMBER 
| 


{om or about) | 
NUMBER ANO TYPE OF PACKAGES. & 1 


QUANTITY OR WEIGHT BRANO NAMES 
@ DESCRIPTION OF GOODS ! (in words and. figures) 7 —— 
o Cit omy 


‘ 
| 
| 
| 
| 
\ 
| 


President 0 of no 


THE CHINESE MANUFACTURERS’ ASSOCIATION OF HONG KONG 


| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
=| 





CONSIGNEE (IF REQUIRED) 


| CARRIER 


| PORT OF DISCHARGE 
| 


MARK(S} & NUMBER(S}. 
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ORIGINAL 


ISSUED BY 
F#eEPr eR AAS 
THE CHINESE GENERAL CHAMBER CF COMMERCE 
HONG KONG 


1 ) : ° . 

| Approved and designated as an issuing authority | 
by the Hong Kong Government under the Customs | 
Formalities. Convention of 1923. 


Nae taeeeeeyehpnn ela eileen 


CERTIFICATE NUMBER 
| 


ny 


Py . 
FROM CATE OF CEPARTURE | COUNTRY OF CESTINATION 


HONG KONG | _— (ON oR asouT) 


| 


NUMBER & TYPE OF PACKAGES TITY BRANO NAMES. | 
& DESCRIPTION OF GOODS ene oo Creare } OR LABELS 





| 
| 


| HERESY CERTIFY THAT THE GOOOS DESCRIBED AGOVE WERE MADE IN HONG KONG, 


FOR THE CHINESE GENERAL CHAMBER OF COMMERCE HONG KONG 
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Certificate No. ~~” 


| FEDERATION OF 
CONSIGNEE (If required) | HONG KONG INDUSTRIES 


Approved and designated as an issuing authority by 


the Hong Kong Goverament under the Customs | 
Formalities Convention of 1923 | 


CERTIFICATE OF 
HONG KONG ORIGIN 


| [ORIGINAL 


Port of Loadiag | Dace of Departure | Country of Destination 
| 


i 


Port of Discharge | Final Destination. [f on Carnage | Factory Number 
| | (on or about) 


re Seis Number and Type of Packages & | Quantity or Weigat | Brand Names or 
wean) © tramabese) prion of Goods | fia words and figures) | Labels (if any) 








I hereby certify chat the goods described above were made in Hong Kong. 
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CONSIGNEE (lf required) 


| 
| 


FEDERATION OF 
HONG KONG INDUSTRIES 


Approved and designated as an issuing authority by 
the Hong Kong Government under the Customs 
Formalities Convention of 1923 


| Date of issue 


Sea/ Airport of Loading Date of Departure Country ot Desnaation 


HONG KONG 
Port of Discharge Final Desen. (if on Carnage) 


Mark(s) & Number(s) Number and Type. of Packages & 


Description of Goods 


(on or about) 


; Brand Names or | 


Quaanty oc Weight 
See Labeis (if any) 


in Hong Kong. 
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Appendix IIT 


Letters on Administration by United States and Hong Kong Concern- 
ing Certain Nonrubber Footwear 


The following letters have been exchanged between the Government 
of the United States and the Government of Hong Kong setting forth 
the respective administrative actions to be taken by each country 
with regard to certain specified nonrubber footwear and setting forth 
certain cooperative efforts to assure effective administration of each 
system. The U.S. action is being taken pursuant to section 203(g) (2) 
of the Trade Act (19 U.S.C. 2253(g)(2)) and Presidential Proclama- 
tion No. 4510, dated June 22, 1977. 


Draft: Hong Kong Letter 


DEAR : I attach a copy of an order made on (date) under 
(instrument). The effect of this order is to require all footwear ex- 
ported from Hong Kong to be subject to licensing except for goods 
which are in transit. 

2. Following consultations between representatives of the Govern- 
ment of Hong Kong and the Government of the United States in 
Hong Kong in August, and in Washington in September 1978, 

having regard to the agreements which the Government of the 
United States has entered into with certain countries on trade 
in nonrubber footwear, 
in view of the concern expressed by the Government of the 
United States regarding increased exports of such products 
from Hong Kong to the United States, 
in view of the traditional role of Hong Kong as an entrepot, 
in view of the need to distinguish between nonrubber footwear 
which meets the origin criteria of the Government of Hong 
Kong and other exports from Hong Kong of nonrubber foot- 
wear, 
the Government of Hong Kong has decided to introduce by October 15, 
1978, if possible but not later than November 1, 1978, as a condition 
for the issue of a license of export to the United States of the nonrubber 
footwear listed in annex I of Hong Kong origin as defined in annex IT 
that exporters shall obtain a certificate of Hong Kong origin issued 
by the competent authorities in Hong Kong. These authorities are 
listed in annex IIT. 

3. The certificate of Hong Kong origin will be in the form set out 
in annex IV. The words ‘Made in Hong Kong” which appear in the 
certificate of Hong Kong origin mean that all the manufacturing 
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processes listed in annex IT have been carried out in Hong Kong and 
the officer authorized to sign the certificate of Hong Kong origin has 
satisfied himself to this effect. 

4. It is the understanding of the Government of Hong Kong that 
the U.S. authorities will accept entry of all such products when ac- 
companied by a valid certificate of Hong Kong origin issued by the 
competent authorities in Hong Kong as earlier discussed and as 
elaborated in your letter to the Government of Hong Kong of today’s 
date and when other appropriate U.S. entry requirements are met. 
Procedures will be introduced where the facts allow, to provide for 
the issue or reissue of certificates of Hong Kong origin in cas¢és where 
such certificates are lost or shipments are otherwise unaccompanied 
by valid certificates of Hong Kong origin. 

5. It is the understanding of the Government of Hong Kong that 
nothing in these administrative arrangements shall preclude either 
government from exercising its GATT rights. Should either govern- 
ment contemplate exercising its GATT rights, it shall afford full 
opportunity to the other for prior consultation. In critical circum- 
stances where delay would cause damage difficult to repair, GATT 
rights may be exercised provisionally without prior consultations on 
the condition that consultations shall be effected immediately after 
taking the action. 

6. In any consultations, the Governments of the United States 
and Hong Kong shall seek mutually acceptable arrangements to meet 
the concerns of the United States. 

7. Notwithstanding paragraph 5 above, the Government of Hong 
Kong will not demur should the Government of the United States, in 
order to maintain the effectiveness of its agreements with certain other 
countries, which would otherwise be disrupted, deny entry of imports 
from Hong Kong of the nonrubber footwear listed in annex I of your 
letter of today’s date when such products are not accompanied by a 
valid certificate of Hong Kong origin. 

8. It is the understanding of the Government of Hong Kong that 
either government may request consultations to meet the concerns of 
either government at any time on any matters arising from these 
arrangements. 

9. The Government of Hong Kong understands that these arrange- 
ments will be reviewed by both governments no later than June 30, 
1979. 

10. The Government of Hong Kong understands that these arrange- 
ments shall remain in force until June 30, 1981, unless earlier modified 
or terminated after consultations and without objection by either 
party, or unless terminated by either party on giving 60 days prior 
written notice to the other party. 
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11. This letter and your letter of today’s date on behalf of the Gov- 
erment of the United States, shall constitute an understanding between 
the Governments of the United States and Hong Kong with regard to 
the administrative actions set forth in these letters. 

12. Accept, sir, the renewal of my highest consideration. 

Yours sincerely, 


Draft: U.S. Letter 


DEAR : This is to acknowledge your letter of today’s date 
detailing measures to be taken by the Government of Hong Kong 
with respect to certain nonrubber footwear, which reads as follows: 

The Government of the United States of America appreciates the 
decision by the Government of Hong Kong to take these administra- 
tive actions, to help assure that present agreements covering trade in 
nonrubber footwear between the Government of the United States of 
America and certain other governments, implemented pursuant to 
Presidential Proclamation 4510 on June 22, 1977, do not become 
ineffective. Further, the Government of the United States of America 
agrees that the understandings set forth in your letter of today’s date 
correspond to the understandings of the Government of the United 
States of America with respect to the subjects contained therein. 

In order to administer efficiently the above-mentioned agreements, 
which account for a major part of U.S. imports of the articles covered 
by the agreements, the President has delegated to the Special Repre- 
sentative for Trade Negotiations the authority found in US. statutes, 
to initiate consultations with countries from which imports have in- 
creased and which may be threatening the effectiveness of the agree- 
ments and to take action under U.S. law to provide for the issuing of 
regulations affecting entry, or withdrawal from warehouse for con- 
sumption, of such articles (19 U.S.C. 2253(g)(2)). 

Accordingly and following consultation with the Government of 
Hong Kong, the Government of the United States of America will 
take the following administrative actions pursuant to U.S. statutes. 

A. The U.S. authorities shall accept entry of nonrubber footwear 
products when accompanied by a valid certificate of Hong Kong 
origin issued by the competent authorities in Hong Kong, and when 
such products meet all other U.S. entry requirements. 

B. The U.S. authorities may deny entry to imports of the nonrubber 
footwear listed in annex I of this letter when such products are not 
accompanied by a valid certificate of Hong Kong origin. 
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Such nonrubber footwear exported ! from Hong Kong to the United 
States on or after November 15, 1978, will require a valid certificate 
of Hong Kong origin (in the form set out in annex IV of the letter of 
today’s date of the Government of Hong Kong) in order to permit 
entry or withdrawal from warehouse for consumption in the United 
States. 

Nonrubber footwear exported! from Hong Kong to the United 
States prior to November 15, 1978, will not be allowed entry or 
withdrawal from warehouse for consumption in the United States 
after January 31, 1979, without a valid certificate of Hong Kong 
origin. 

C. These U.S. administrative actions will be in effect until June 30, 
1981, unless earlier modified or terminated in accordance with the 
understanding recorded in this letter and your letter of today’s date. 

This letter and your letter of today’s date quoted above constitutes 
an understanding between our two governments with regard to the 
administrative actions set forth in these letters. 

Accept, sir, the renewal of my highest consideration. 

Yours sincerely, 


ANNEX I 
Product Coverage 


The following items from the Tariff Schedules of the United States 
Annotated (as revised Jan. 1, 1978) are covered by the U.S 
administrative arrangements: 

Footwear provided for in items 700.05 through 700.85 inclusive 
(except items 700.51, 700.52, 700.53, 700.54, 700.60, 700.75, and 
disposable footwear designed for one-time use provided for in item 
700.85) of the Tariff Schedules of the United States (TSUS). 


1The date on which goods are “exported’”’ skall be the date on which the export carrier last departs 
Hong Kong. 





US. Customs Service 


Protest Review Decisions 


(P.R.D. 78-29 through P.R.D. 78-42) 


The following are decisions made by the U.S. Customs Service 
on protests filed under section 514 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1514), and with respect to which further review was 
requested and granted under sections 174.23 and 174.24 of the Customs 
Regulations. 

Dated: October 23, 1978 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(P.R.D. 78-29) 
Classification: Works of Art Not Produced by Professional Sculptor 


Date: May 26, 1978 
File: CLA-2:R:CV:MSP 
053843 TL 


Re Decision on application for further review of protest No. 30017- 

000084. 

District Director or Customs. 
Seattle, Washington 98714. 

Dear Sir: This decision concerns the protest filed against your 
March 11, 1977, liquidation of entry No. 120709, dated December 29, 
1975. This entry was liquidated under item 534.94, Tariff Schedules 
the United States (TSUS). 

This application for further review of protest is similar to that of an 
application for further review of protest No. 30017-000014. In that 
application, the same artist contended that an affidavit he submitted 
was conclusive proof that he was a professional sculptor. Subsequently, 
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it was determined that he was not a professional for two reasons: (1) 
No graduation certificate or copy thereof was presented and (2) it was 
not established that the school he attended is a school of the free 
fine arts. Additionally, no information was submitted which would 
indicate that he is recognized in art circles as a professional by the 
acceptance of his works in public exhibitions limited to the free fine 
arts. 

The ceramic articles covered by the protest were imported from 
Japan. This protest concerns the classification of ‘‘“Montana No. 2 
(whiskey bottle) Porcelain Decanters,’”’ which were not assessed duty 
under item 534.11, TSUS, a provision for ceramic statutes, not spe- 
cially provided for, which are “* * * produced by professional [em- 
phasis added] sculptors or directly from molds made from original 
models produced by professional [emphasis added] sculptors.” 

For a creator of a work to be considered a professional sculptor 
rather than a skilled craftsman he must (1) be a graduate of a course 
in sculpture at a recognized school of free fine arts, not industrial 
arts, or (2) be recognized in art circles as a professional sculptor by 
the merit of his works in public exhibitions limited to the free fine arts. 
See C.L.E. 160/56. 

Because no additional information has been submitted to show that 
the artist is a professional, we are of the opinion that these ceramic 
articles are not properly classifiable under item 534.11, TSUS. As 
they are not under item 534.11, TSUS, they are properly classified 
under item 534.94, TSUS, dutiable at 22.5 percent ad valorem. On 
this basis, you should deny the protest in full. 


(P.R.D. 78-30) 
Value: Export Value; Sales to Exclusive Distributor 


Date: June 7, 1978 
File: R:CV:V TLL 
541606 


Re Decision on application for further review of protest No. 5301- 
6—000162. 
District Director oF Customs, 
Houston, Texas 77052. 
Dear Sir: This subject protest has been forwarded at our direction 
to Headquarters for further review. The facts are not particularly 
complicated. 
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(X Inc. (X)), the protestant, imports lead-acid storage batteries 
manufactured in Japan by (Y Co. (Y)), an unrelated company. By 
written agreement dated October 1, 1973, Y appointed X as its 
exclusive U.S. distributor of specified lead-acid batteries of 30 or less 
ampere hours at 10-hour rate, but reserved the right to continue to 
sell for exportation to the United States directly to eight small dis- 
tributors and end-users of motorcycle batteries with whom it had done 
business prior to October 1, 1973. The file discloses that in 1974, 59.8 
percent of the batteries shipped by Y went to X and in 1975 this per- 
centage increased to 69.3 . 

Pursuant to the agreement, Y and X together establish an annual 
sales projection and target. This exercise allows Y to offer X lower 
prices than would otherwise be feasible. The prices at which Y offers 
its batteries to X are set forth on a pricelist prepared specially for X. 
X believes that Y follows the same practice with the small distributors 
as well. Each of the designated distributors thus receives its own 
pricelist tailored to anticipated purchases and other significant factors. 
The batteries herein involved were appraised on the basis of the 
prices paid by Z Co., one of the eight smaller Y distributors in the 
United States rather than the invoice price between Y and X. 

Counsel for the protestant argues that the batteries should be 
dutiable at their invoice price to X because: 

(1) The least-favored-purchaser rule applies only where the price 
is freely offered to all purchasers at wholesale and not where 
the merchandise is sold only to selected purchasers. 

(2) The invoice prices to X are the proper export values because 
they fairly reflect the market value of the merchandise. 

(3) The prices at which merchandise is sold by Y to other dis- 
tributors for exportation to the United States do not fairly 
reflect market value. 

It is your position, as expressed by the Regional Commissioner in 
his memoranda dated April 6, 1977, and August 16, 1977, that the 
Clanson principle (United States v. Clanson, Co. (1960), 47 C.C.P.A. 
110, C.A.D. 740) requires the application of the least-favored-pur- 
chaser rule. Further, it is your position that headquarters is firmly 
committed to the Clanson case and that T.D. 55940 requires its 
application. 

We concur in your comment that headquarters is firmly committed 
to the Clanson principle. However, we disagree with your conclusion 
that T.D. 55940 necessitates the application of the Clanson principle 
under the circumstances of this case. 

T.D. 55940, as you know, was promulgated as a direct result of the 
reappraisement case W. J. Byrnes & Company v. United States, R.D. 
10451, which in part held that sales to certain old line customers 
comprising 23 percent of sales were not in the ordinary course of 
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trade. It is our position that T.D. 55940 must be considered with 

reference to the Byrnes case itself, and should be limited to the circum- 

stances of the case itself. Thus, the fourth paragraph of that T.D. 
which provides: 

The Bureau does not view factual circumstances like those in 

R.D. 10451 as involving the choice of one price among different 

prices to selected purchasers at wholesale inasmuch as all sales in 

the ordinary course of trade were at a single, uniform price. As to 

any sales to purchasers whose unique qualifications are neces- 

sarily exclusive, such as those of old customers who, by way of 

accommodation, are also given privileges in recognition of past 

business relations, appraising officers shall consider these as 

transactions arranged other wisethan in ‘‘the ordinary course 


of trade.” Prices on sales to any such especially accommodated 
group shall be disregarded for appraisement purposes. 


should be limited to those circumstances in which the sales to old 
customers do not exceed 23 percent. 

Section 402(b) of the Tariff Act of 1930, as amended, requires us to 
determine, among other things, the price at which “such or similar 
merchandise is freely sold or, in the absence of sales, offered for sale.” 
Section 402(f)(1) provides in relevant part by way of definition: 

(1) The term ‘freely sold or, in the absence of sales, offered for 
sale” means sold or, in the absence of sales, offered— 
*‘(A) to all purchasers at wholesale, or 


“(B) in the ordinary course of trade to one or more selected 
purchasers at wholesale at a price which fairly reflects the 
market value of the merchandise, * * *” 

It is clear from the facts that the merchandise imported is not 
offered ‘‘to all purchasers at wholesale.” However, it is offered to 
“one or more selected purchasers at wholesale.” Moreover, it is 
offered to more than one selected purchasers at wholesale, inasmuch 
as the eight old customers are distributors thereby selling ‘for resale 
otherwise than at retail” within the meaning of section 402(f)(3). 

The question now becomes which price if any, fairly reflects the 
market value. In this regard, your attention is directed to the last 
paragraph of T.D. 55940 which provides: 

If the appraiser’s analysis of the factual circumstances discloses 
that in the ordinary course of trade with selected purchasers 
business is being transacted at prices the range of which reflects 
market value, but the appraiser concludes that there is no weight 
of evidence, including the significant factor of the volume of such or 
similar merchandise being sold at each of the prices within the range, 
in favor of the choice of a lower price, he is authorized to appraise 
at a unit value corresponding to the highest sales price for the 


merchandise at or about the time of exportation, consistent with 
the principle of the Glanson case. [Emphasis added.] 
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Under the factual circumstances herein presented, it is headquarters. 
position that the weight of the evidence including the factor of the 
volume for such or similar merchandise being sold at each of the prices 
within the range, discloses that the price paid by X fairly reflects the 
market value, because it is market value. Therefore, we hold that this 
price represents export value. 

Further support for this position may be found in the case of 
Ernest Lowenstein v. United States, R.D. 11779 (1977), in which the 
court held that the price to an unrelated selected purchaser fairly 
reflected the market value and thus established export value. In 
Lowenstein, the court emphasized the fact that the transactions were 
at arm’s length and therefore bona fide. 

Your attention is also directed to the case of Spanezxico, Inc. v. 
United States, C.A.D. 1176 (1976), in which the Court of Customs and 
Patent Appeals adopted the position that in determining whether the 
purchase price of merchandise fairly reflected market value, it is 
proper to consider whether sales were at arm’s-length and also to 
consider evidence of the relationship between seller and purchaser. 

In summary, we are stating that in those circumstances where there 
are sales to more than one selected purchaser the Customs Service will 
treat the sales price to the selected purchaser whose purchases repre- 
sent a preponderance of the market as fairly reflecting the market 
value within the meaning of section 402(f)(1) as long as that selected 
purchaser and the exporter are dealing at arm’s length and the trans- 
action is otherwise bona fide. 

Accordingly, you are directed to grant the subject protest. 

Your files are returned herewith. 


(P.R.D. 78-31) 


Classification: Bicycle forks 
July 6, 1978 
File: CLA-2:R:CV:MA 
055029 GK 


Re Decision on application for further review of protest No.. 
10018000425. 


Mr. Tuomas A. Mauer, 
Area Director, New York Seaport, U.S. Customhouse, 6 World Trade 
Center, New York, New York 10048. 


Dear Sir: This protest was filed against your classification of 1,740 
bicycle forks under the provision for other parts of bicycles in item 
732.36, Tariff Schedules of the United States (TSUS), dutiable at 
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the rate of 15 percent ad valorem, in the liquidation of entry No. 
212926 on October 21, 1977. 

The forks have stems 6% inches long, and axle slots three-eighth 
inch wide. The protestant claims that these forks differ from regular 
bicycle forks, which have five-sixteenth inch slots, and thus cannot be 
used for bicycles. It is alleged that the forks with the three-eighth inch 
slots were produced specially for use on three-wheeled, non-self-pro- 
pelled heavy-duty vehicles, and thus are not classifiable as parts of 
bicycles. It is claimed that the proper classification is item 680.90 
TSUS, machinery parts not containing electrical features and not 
specially provided for, dutiable at the rate of 9.5 percent ad valorem. 

General headnote 10(e)(i), Tariff Schedules of the United States 
(TSUS), provides that a tariff classification controlled by use is to be 
determined in accordance with the use in the United States at or 
immediately prior to the date of importation, of articles of that class or 
kind to which the imported articles belong, and the controlling use is 
the chief use; that is, the use which exceeds all other uses (if any) 
combined. 

In this case, the protestant must prove that the forks with the 
three-eighths-inch slots are not of the same class of kind which is 
chiefly used in the manufacture of bicycles. Factors which have been 
considered by the courts to be pertinent in determining whether im- 
ported merchandise falls within a particular class or kind include the 
general physical characteristics of the merchandise; the expectation 
of the ultimate purchasers; the channels, class, or kind of trade in which 
the merchandise moves; the environment of the sale; the similarity 
in use with the merchandise defining the class; the economic practical- 
ity of so using the import; and the recognition in the trade of this use. 
United States v. Carborundum Company, 63 C.C.P.A. 98, C.A.D. 1172 
(1976). 

Several pages from the protestant’s catalog appear in the file, and 
belie the protestant’s contention that forks with three-eighths-inch 
slots cannot be used as parts of bicycles. Admittedly, the three- 
wheeled vehicle referred to by the protestant is classifiable under item 
678.50. TSUS, machines not specially provided for. T.D. 74—-130(7). 
The three-eighths-inch spindles, however, are used in many bicycles 
of the tandem and motocross type manufactured by the protestant. 
These require forks with three-eighths-inch slots. Looking to the 
standards enunciated in the Carborundum case we find little evidence 
that the latter articles form a different class or kind of merchandise. 
The general physical characteristics of the merchandise remain un- 
changes regardless of what size spindle and fork slot are used. Pur- 
chasers are unlikely to notice the difference, or to use bicycles with 
the larger spindles in a different manner. Finally, the protestant’s 
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catalog itself indicates that articles containing both sizes of spindles 
and fork slots are likely to move in the same course of trade. 

Under these circumstances, we believe the forks belong to that class 
or kind which is chiefly used in the manufacture of bicycles, and that 
the proper classification would be item 732.36, TSUS, dutiable at the 
rate of 15 percent ad valorem. 

In view of the foregoing, you are directed to deny the portest in full. 
Your file is returned. 


(P.R.D. 78-32) 


Liquidation: Reliquidation Under 19 U.S.C. 1520(c)(1) of Merchan- 
dise Incorrectly Entered as Dutiable Through Inadvertence 


Date: July 7, 1978 
File: PRO-1-01 R:E:E 
305501 K 


Re Application for further review of protest No. 1001-6-006498 of 
August 2, 1976. 

REGIONAL COMMISSIONER OF CUSTOMS, 

New York, N.Y. 10048 


Dear Sir: This decision concerns a protest filed against your refusal 


to reliquidate five entries under the provisions of section 520(c)(1), 
Tariff Act of 1930, as amended (19 U.S.C. 1520(c)(1)). You denied 
the claim as untimely, stating that protests should have been filed 
under section 514 of the Tariff Act, within 90 days of the dates of 
liquidation. 

The merchandise covered by these entries consisted of components 
to be installed on a previously entered multichannel automated 
analysis system. At the time these entries were filed, an application 
for duty-free entry of scientific instruments (item 851.60, TSUS) for 
the main console and components of the system was pending before 
the U.S. Department of Commerce, under entry No. KF3325, dated 
August 15, 1972. That application was approved by the Department 
of Commerce on July 18, 1973, and your office was notified of that 
approval. We enclose a copy of the entry, related invoices, and 
application approval, which we received from the importer’s attorney. 
You advised us that the area director could not locate the entry, and 
that residual liquidation had no record of it. 

In reviewing the file, it appears that you refused to reliquidate the 
entries because of a belief that the classification was a conclusion of 
law, excluded from relief under section 520(c) (1), noting the decision 
in Mattel, Inc. v. United States, C.D. 4547 (1974). 
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While it is true that most errors in classification are errors in the 
construction of a law, that is not always the case. ORR ruling 75-0026 
discussed in some detail certain classification errors which may be 
corrected under section 520(c)(1) and explained the “dicta” in 
Mattel upon which you evidently relied. 

In the instant case, the importer’s attorney stated that through 
inadvertence the merchandise was entered under a dutiable provision 
of the traiff schedules instead of under item 851.60, TSUS. He en- 
closed copies of the invoices for those shipments and a shipping order 
from the manufacturer to the foundation which had obtained duty 
free entry for the main console and components of the system. The 
merchandise described in the invoices appeared on the shipping order, 
thus substantiating that the equipment covered by the five entries 
under protest was sent to the foundation as part of the multichannel 
system. 

We conclude that the merchandise was incorrectly entered as 
dutiable through inadvertence and that the Customs officers concerned 
did not have all the relevant facts at the time they liquidated the 
entries as dutiable. 

Under the circumstances, you are directed to allow the protest in 
full. Your files are returned herewith. 


(P.R.D. 78-33) 


Classification: Karate Uniforms 


Date: July 7, 1978 
File: CLA-2:R:CV:MC 
054088 PR 


Re Decision for further review of protest No. 1101-7-00156. 
District Director or Customs, 


Second and Chestnut Street, 
Philadelphia, Pa. 19106 


Dear Sir: This protest is against your decision in the liquidations 
of the following entires: 


Entry numbers Date of Date of 
entry liquidation 


ea: So rane te ee nes cone Jan. 11,1977 Mar. 29, 1977 
eS ee Peano sae eee ona aas Sept. 17,1976 Apr. 15, 1977 
Sept. 29, 1976 Do. 
107813 Nov. 3, 1976 Do. 
114536 Nov. 30, 1976 Do. 
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The protest involves the classification of certain Karate uniforms. 
The merchandise was classified under the provision for other men’s 
or boys’ cotton wearing apparel, in either item 380.00, Tariff Schedules 
of the United States (TSUS), with duty at the rate of 35 percent ad 
valorem, if ornamented, or, if not ornamented in item 380.39, TSUS, 
with duty at the rate of 16.5 percent ad valorem. The protestant 
believes that the merchandise should be classified under the provision 
for sport equipment and parts thereof, not specially provided for, in 
item 735.20, TSUS, with duty at the rate of 10 percent ad valorem. 

The submitted sample is a two-piece karate uniform made of woven 
bleached fabric which is labeled to be wholly of cotton. The label 
also indicates that the merchandise is a product of Taiwan. One 
garment is a long-sleeve, upper-body covering with a full-front 
opening and a straight bottom that is about hip length. It has no 
collar. A 11%,-inch wide placket runs up the front opening on one side, 
around the neck opening area and down the other side of the front 
opening. There are five rows of stitching that run the entire length 
of the placket and two rows of stitching in each shoulder area running 
from the arm seam to the neck area. The garment has side vents and 
four tie strings that vary in length from 9 to 12 inches. There is a tie 
string at the upper portion of each side vent and one on each side 
of the front opening, approximately 6 inches from the bottom of the 
garment. Located at the bottom outside portion of the left placket 
is a woven rectangular-shaped textile label that is approximately 
134-inches wide by 2%4-inches long. The label is black with yellow 
printing. In the upper portion of the label the words (company) 
appear in plain block letters approximately one-eighth-inch high. 
Near the bottom of the label are the words ‘‘(name)”’ in quarter-inch 
high decoratively printed letters. Underneath those words are the 
words ‘Made in Taiwan” in much smaller letters. In the middle of 
the label is a circle 1 inch in diameter containing decorative red and 
yellow designs. Around the circle are two rows of red stitching. The 
label presents a decorative appearance, and, therefore, constitutes 
ornamentation for tariff purposes. Due to the nature of the garment, 
the stitching is considered to be primarily functional. 

The other part of the uniform is a pair of long pants of matching 
fabric. It has a drawstring waist and a single-belt loop located at 
the center back portion. The two garments are both labeled to be 
size 2. We assume that they are imported and sold together as a unit 
and not separately. As such, they constitute an entirety for tariff 
purposes. 

Headnote 1(v), part 5D, schedule 7, TSUS, provides that part 
5D covers equipment designed for indoor or outdoor games, sports, 
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gymnastics, or athletics, but does not cover other wearing apparel, 
other than specially designed protective articles such as, but not 
limited to, gloves, shoulder pads, leg guards, and chest protectors. 
The protestant believes that the instant merchandise is not pre- 
cluded from classification in part 5D, which includes item 735.20, 
TSUS, by virtue of the headnote because the uniform “is uniquely 
designed to meet the requirements of karate maneuvers and to protect 
the practitioner from injury.” In support of this position, the following 
has been pointed out: 
1. The extra-strength, reinforced material used is loose fitting 
and prevents the clothing from tearing or the practitioner from 
> z 

loosening his grip and causing one of the combatants to fall. 

. The material from which the uniform is made will produce a 
loud snapping sound when a maneuver such as punching or 
kicking is properly executed. 

. The pants portion have a specially designed wide crotch which 
allows freedom of movement for kicking maneuvers and, there- 
fore, lessens the chance of pulled groin muscles, strains, and 
pulls of the lower back. 

. The loose fit of the uniform allows flexibility of movement and 
air circulation which prevents the body from overheating. 
The uniform has no zippers, buttons, or clasps which may 
cause injury. 

. The uniform causes arm thrusts to be slowed, resulting in a 
lessening of pressure and stress on ligaments and tendons in 
elbow and shoulder area. 


It is the position of the Customs Service that the instant merchan- 
dise is not within the class of equipment meant to be covered by item 
735.20, TSUS. Headnote I(v) specifically excludes garments from 
classification as sports equipment unless those garments are specially 
designed protective articles. It does not appear that the karate uni- 
forms are protective articles within the class of goods specially enumer- 
ated in the headnote. None of the types of wearing apparel listed as 
classifiable in that subpart are garments as such and, with the possible 
exception of gloves, all the articles listed have padding to protect the 
wearer from outside forces. The instant merchandise contains no such 
padding and affords the wearer no real protection from injuries other 
than scrapes caused from falling on hard or harsh surfaces. 

Accordingly, the merchandise is classifiable under the wearing 
apparel provisions in schedule 3, TSUS. We note from the invoices 
that it is imported in sizes 0 to 6. We are unfamiliar with this sizing 
system, however, it appears that the sizes are not indicative of the 
sex of the wearer. Since we are unable to locate any features which 
make the submitted sample identifiable as being intended exclusively 
for the wear of men or boys, the merchandise is properly classifiable 
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under the provision for other women’s, girls’, or infants’ cotton wear- 
ing apparel, in either item 382.00, TSUS, if ornamented, with duty 
at the rate of 35 percent ad valorem, or in item 382.33, TSUS, if not 
ornamented, with duty at the rate of 16.5 percent ad valorem. Since 
there is no difference between the rates of duty applicable under the 
provisions in which the merchandise should have been classified and 
the rates of duty actually assessed, you are hereby directed to deny 
the protest in full. Your file is returned herewith. 


(P.R.D. 78-34) 


Duty Assessment: Merchandise Which Would Have Qualified for 
GSP Treatment if an Entry Had Been Timely Filed 


Date: July 11, 1978 
File: ENT-1-01 R:E:E 
306065 K 


Re Application for further review of protest No. 1001-7-006508 of 
September 28, 1977. 

REGIONAL CoMMISSIONER OF CusTOMs, 

New York, N.Y. 10048 

Dear Sir: This decision concerns a protest filed against your 
classification of tennis rackets from Taiwan under duitable provisions 
of the tariff schedules instead of under a duty-free provision provided 
for by the generalized system of preferences (GSP). 

The merchandise was imported on December 10, 1976, and re- 
leased under immediate delivery procedures. GSP status for tennis 
rackets from Taiwan was removed by Executive Order 11974, effective 
March 1, 1977. Merchandise entered after that date was dutiable. 
The consumption entry for the merchandise was not filed until 
March 31, 1977. 

The importer’s customhouse broker filed for bankruptcy on Decem- 
ber 17, 1976, and did not file the consumption entry. The importer’s 
attorney contends that the merchandise should be classified under the 
GSP provision because of this fact, and because the regulatory audit 
division at New York City collected the broker’s entry documents 
for safekeeping and retained them for approximately 3 months. 

In support of these allegations he cites a letter to him from the 
regulatory audit division dated March 21, 1977. The attorney also 
claims that Customs failed to notify the importer that an entry was 
due, and that because of these circumstances, the importer was pre- 
vented from filing the entry at a time when the merchandise would 
have been afforded duty-free treatment under GSP. 
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The letter of March 21, 1977, to which the attorney refers states 
that the entry folder for the merchandise in question was found by 
the regulatory audit division’s auditors during one of their trips to 
a storage warehouse where the court-appointed trustee in bankruptcy 
had placed records and documents relating to the bankruptcy case. 
The auditors’ first visit to the warehouse took place on March 17, 
1977, at a time when the merchandise was no longer eligible for GSP. 
Prior to that time, the entry file was under the control of the trustee 
in bankruptcy. 

We also find that the entry was not filed by the importer’s new 
customhouse broker. Instead the regulatory audit division advises 
that the entry was prepared on December 14, 1976, by the original 
customhouse broker. On or about March 31, the regulatory audit divi- 
sion processed the entry package, which was later reviewed by an 
import specialist and duties were assessed. 

We should also point out that even if a free entry had been filed 
by the original broker, the importer would, in the normal course of 
business, still have received a bill for processing the entry. The 
absence of a bill should have led the importer to question whether an 
entry had been filed. The importer had approximately 2} months 
between the date of release of the merchandise and the date GSP was 
removed to ascertain the facts and file the entry. 

Under the circumstances, we conclude that your classifications were 
correct. You are directed to deny the protests in full. Your file is 
returned herewith. 


(P.R.D. 78-35) 


Liquidation: Reliquidation Under 19 U.S.C. 1520(c)(1) of Merchan- 
dise Incorrectly Entered as Dutiable Through Clerical error or 
Inadvertence 


Date: July 11, 1978 
File: ENT-1-01 R:E:E 
306182 K 


Re Application for further review of protest No. 1409-8—000001, 
dated January 4, 1978. 


District Director or Customs, 
Norfolk, Va. 23510 

Dear Sir: This decision concerns a protest filed against your 
refusal to reliquidate entry No. 900001 of December 4, 1976, under 
the provisions of section 520(c)(1) Tariff Act of 1930, as amended. 
The entry was liquidated on April 22, 1977. On December 9, 1977, 
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the importer’s customhouse broker advised that the merchandise was 
made dutiable because the foreign shipper’s declaration (needed to 
support a claim for free entry under item 800.00, TSUS), was not 
produced prior to liquidation. When the document was received, the 
entry was in the region for liquidation and was therefore unavailable 
for review. Through clerical error or inadvertence, the document was 
not submitted when the entry was finally liquidated. 

The Customs protest and summons information report in the protest 
file cites a court decision (Mattel, Inc. v. United States, C.D. 4547), a 
headquarters circular (PRO-1-EV of Jan. 13, 1971), and an ORR 
ruling (No. 77-0003) as the basis for your refusal to reliquidate the 
entry. We believe that these citations do not support your position, 
for reasons discussed below. 

While it is true that most errors in classification are errors in the 
construction of a law, that is not always the case. ORR ruling 75-0026 
(copy enclosed) discusses in some detail certain classification errors 
which may be corrected under section 520(c)(1), and explains the 
“dicta” in the Mattel case, upon which you evidently relied. 

The circular you cited in no way precludes the granting of a valid 
request for reliquidation under section 520(c)(1). The facts in the 
instant case do not come within the guidelines of that circular. 

The ORR ruling you cited supports the importer’s position. Note 
especially page 4 of the ruling, which explains that a liquidation is 
not final when a timely claim under section 520(c)(1) has been filed, 
and that section 10.112 provides that a free-entry document which 
is required to be filed in connection with the entry may ordinarily 
be filed at any time before the liquidation becomes final. 

We conclude that the protestant’s claim was valid and timely. 
You are therefore directed to allow the protest in full. Your file is 
returned herewith. 


(P.R.D. 78-36) 
Appeals and Protests: Refusal To Issue a Redated Denial of Protest 


Date: July 11, 1978 
File: ENT-1-01 R:E:E 
306113 K 
Re Application for further review of protest No. 1001-8-006454 of 
May 22, 1978. 
REGIONAL CoMMISSIONER OF CusTOMS, 
New York, N.Y. 10048 
Dear Sir: This decision concerns a protest filed against your re- 
fusal to issue a redated denial of protest No. 1001-5-009628, on the 
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grounds that your original denial of that protest (on Customs Form 19) 
vas legally sufficient. 

The left-hand side of the space on that form provided for indicating 
the action taken on a protest is headed “Denied because.” Beneath 
these words are three vertically aligned blocks titled, respectively, 
“Untimely filed,’ “Original Customs decision reviewed and found to 
be correct,” and “Other, namely.” To the right of these blocks is a 
block designated “If approved, check here.’ 

The copy of the C.F. 19 in question contained three intersecting 
handwritten lines which extended over the second and third of the 
“denial” boxes. The signature appears to the left of those boxes, and 
the hand-written words “Import Specialist” appear to the right of 
those boxes. 

In the next section of the form, in the space provided for a Customs 
officer’s signature, a different person’s signature is crossed out, fol- 
lowed by the handwritten word “void” and the initial “B.” The 
space provided for giving the title of the signing officer is left blank. 
The date of the action was rubber stamped in the appropriate space. 
The protest form also contained other hand written notes. 

Although the document leaves something to be desired by way of 
neatness and clarity, we conclude that it was a legally sufficient notice 
of denial. The only notations of any kind in the space provided for 


action taken on the protest were on the ‘“‘Denied because” part of the 
form. It was signed by a Customs officer whose title was stated, al- 
though admittedly not in the spaces provided on the form for those 
items. 

Under the circumstances, you are directed to deny the protest 
in full. 

Your file is returned herewith. 


(P.R.D. 78-37) 


Value: Use of Offers for Sale To Establish Export Value When No Sales Were 
in Fact Made 


Date: July 18, 1978 
File: R:CV:V BS 
541620 


Re Decision on application for further review of protest No. 1704- 
6-000038. 
District Director oF Customs, 
Savannah, Ga. 
Dear Sir: This decision involves a protest filed against your decision 
in the liquidation of an entry filed by (name). The issue is whether 
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offers for sale under the circumstances set forth below may be used to 
establish export value under section 402a(d), Tariff Act of 1930, as 
amended. The subject merchandise is on the final list, see T.D. 
54521. 

The importer purchased rubber footwear from the Korean manu- 
facturer during the regular buying season at a price of $2.88 per pair 
f.o.b. On the date of exportation, which coincided with the ‘‘off- 
season” for this type of merchandise, the manufacturer was offering 
such or similar merchandise at $2.04 per pair f.o.b. Such offering price 
is documented by the submission of the seller’s price list. The importer 
and seller allege that the drastic reduction in price resulted from the 
offer being made in the off-season, a break occurring in the energy 
crisis and the availability at the date of exportation of raw materials. 
However, there is no evidence of any sales or orders at these lower 
prices on or near the date of exportation. 

Section 402a(d) provides in pertinent part that the export value of 
imported merchandise shall be the price or market value at the 
“time of exportation” at which such or similar merchandise is freely 
offered for sale to all purchasers at wholesale quantities. (Emphasis 
added.) The initial question which must therefore be resolved is 
whether a price may be considered to be “freely offered’? within the 
meaning of the statute when there are no sales or orders to support 
the alleged “freely offered” price. 

In White Lamb Finlay, Inc. v. United States, 29 CCPA 199, C.A.D. 
192 (1942), the importer purchased final list merchandise in June of 
1939 with the date of exportation occurring in October. In September, 
the manufacturer freely offered for sale to all purchasers for exporta- 
tion to the United States such or similar merchandise for future de- 
livery at prices higher than the prices paid by the importer for the 
June purchase. The importer proceeded to place an order for such 
merchandise at such higher prices for delivery to be made during 
the following year. 

The court held that the new offers could establish export value and 
that the actual purchase price of the merchandise was not binding for 
purposes of appraisement. See also United States v. Getz, C.A.D. 927 
(1967), and Josef Manufacturing Ltd. v. United States 62 C.C. 763 
(1969). The court further stated that while in a given case the facts 
might require evidence of sales in order to establish the substance of a 
price list, such sales would be considered only for the purpose of estab- 
lishing the bona fides of the offer. In that case, the court held that 
the new prices were in fact freely offered, and that the bona fides 
of the offer was established by the importer’s new order placed at the 
higher prices in September. 





CUSTOMS 


Since in the instant case we have no evidence of sales or orders taken 
for such or similar merchandise during the time of exportation, the 
sole issue remaining is whether the offers were bona fides. 

It is the opinion of the New York import specialist that the offers 
were not bona fide, that the manufacturer produced canvas in the 
rubber footwear off-season, and was not looking to fill unused pro- 
ductive capacity with rubber footwear. On the other hand, the Miami 
import specialist reports a number of purchases of similar merchandise 
during the rubber footwear off-season, although not from the subject 
manufacturer. There is no evidence that the seller would have refused 
to sell to any purchaser at the offered price of $2.04, had such orders 
at this price been made. Certainly, the seller had the manufacturing 
capability to produce the subject merchandise. The fact that the 
company normally produced canvas in the rubber footwear off-season 
would not prevent it from also producing rubber footwear, unless it 
is definitely shown that it could not or would not produce such mer- 
chandise in the off-season. The record does not sustain such a finding. 

Under these circumstances, since there is insufficient evidence to 
the contrary, the price of $2.04 must be viewed as a bona fide offer and 
a “freely offered price” for purposes of determining export value. 

Accordingly, you are directed to allow the protest in full. 


(P.R.D. 78-38) 


Classification: Tires and Rims for Special Purpose Motor Vehicles 


Date: July 19, 1978 
File: CLA-2:R:CV:MA 
055094 GK 


Re Decision on application for further review of protest No. 
30046000150. 

District Director or Customs, 

Seattle, Wash. 98714 

Dear Sir: This protest was filed against your classification of 12 
tires and rims under the provision for other parts of motor vehicles 
specially constructed and equipped to perform special services or 
functions, in item, 692.27, Tariff Schedules of the United States 
(TSUS), dutiable at the rate of 4 percent ad valorem, in the liquidation 
of entry No. 113499 on July 30, 1976. 

The merchandise in question consists of 24-inch, 16-ply tires 
mounted on rims. The protestant claims that the tires are being sold 
for use on mobile spar trees. It is alleged that they thus constitute parts 
of harvesting machines, and are therefore classifiable under item 
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666.00, TSUS, as parts of agricultural and horticultural implements, 
entitled to duty-free treatment. 

The first question presented is whether the tires and rims are 
classifiable separately, or as an entirety. In Denike v. United States, 
5 C.C.A. 364 (1914), it was held that three sets of engine wheels, 
carrying their tires and mounted on axles, did not constitute an 
entirety and were classifiable according to their individual com- 
ponents. Similarly, it is our opinion that tires which are mounted on 
their rims are classifiable as separate articles. 

Pneumatic tires of rubber or plastics which are designed for agricul- 
tural or horticultural machinery or implements provided for in item 
666.00, TSUS, are classifiable under item 772.50, TSUS, and are duty 
free. However, pneumatic tires which are designed for articles covered 
by item 692.27, TSUS, are classifiable under item 772.51, TSUS 
(assuming the tires are new), and dutiable at the rate of 4 percent ad 
valorem. Since it has not been established that the tires are within 
the purview of item 772.50, TSUS, they are classifiable under item 
772.51, and dutiable at the rate of 4 percent ad valorem. 

The protestant’s claim that the rims are to be used on mobile spar 
trees is not substantiated by any of the facts in the record. However, 
even if such use were proven, it was held in C.I.E. 286/66, dated 
January 27, 1966, that logging spars mounted on self-propelled, 
wheeled vehicles were classifiable as motor vehicles specially con- 
structed and equipped for special services or functions. Accordingly, 
the rims are not to be used in articles classifiable as agricultural or 
horticultural implements, and are classifiable under item 692.27, 
TSUS, dutiable at the rate of 4 percent ad valorem. 

In view of the foregoing, you are directed to deny the protest in 
full. Your file is returned. 


(P.R.D. 78-39) 
Classification: Electronically controlled lung ventilator 


Date: August 18, 1978 
File: CLA-2:R:CV:MSP 
054853 LD 


Re Decision on application for further review of protest No. 
10016010267. 
AREA Director oF Customs, 
JFK International Airport Cargo Building No. 80, Jamaica, New York 
11430. 
Dear Sir: This decision concerns the protest filed against your 
October 15, 1976, liquidation of entry No. K-543148, dated Septem- 
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ber 8, 1976. This entry was liquidated under item 709.06, Tariff 
Schedules of the United States (TSUS). 

The articles covered by the protest were imported from Sweden. 
This protest concerns the classification of the Siemens Servo Venti- 
lator 900, which was classified under the provision for anesthetic 
apparatus and instruments (except syringes), and parts thereof, in 
item 709.06, TSUS, dutiable at the rate of 9.5 percent ad valorem. 

The protestant contends that the described merchandise should 
have been classified as either artificial respiration, ozone therapy, 
oxygen therapy, aerosol therapy, or similar apparatus; breathing 
appliances, including gas masks and similar respirators; parts of the 
foregoing, in item 709.45, TSUS, dutiable at the rate of 5 percent ad 
valorem, or electromedical apparatus, and parts thereof, in item 
709.17, TSUS, dutiable at the rate of 6 percent ad valorem. 

The Servo Ventilator is a compact, electronically controlled lung 
ventilator, developed in Sweden. The device is comprised of a pneu- 
matic unit through which gases are mixed, dosed, and administered 
to the patient, and a computer unit which controls ventilation. The 
device is also equipped with patient monitoring and alarm systems. 
The unit is capable of performing such respiratory maneuvers as 
intermittent mandatory ventilation and positive end expiratory pres- 
sure. In addition, it may be triggered by the patient in order to com- 
pensate for breathing deficiencies. 

It appears that the merchandise was designed primarily for the 
provision of ventilatory support to postoperative patients in inten- 
sive care units. It may also be employed to provide inhalation therapy 
treatment. With the attachment of certain accessories the Servo 
Ventilator may be used during the application of anesthesia in surgery. 

The issue presented here is whether the Servo Ventilator is classi- 
fiable in item 709.06, TSUS, on the basis of its limited use in the 
administration of anesthesia, or, whether due to its diversity, the 
device is more accurately classifiable in either item 769.17 or 709.45, 
TSUS. 

Research indicates that the provision for electromedical apparatus, 
item 709.17, TSUS, is apparently limited to certain diagnostic and 
therapeutic apparatus. Since the Servo Ventilator performs a wide 
variety of life-support functions, it is something other than a thera- 
peutic or diagnostic device and would not fall within the scope of this 
provision. 

In connection with item 709.06, TSUS, the Customs Court has held 
that ‘‘anesthetic instruments” are those articles which are either 
«“* * * necessary equipment for the anesthesiologist in the practice 
of his profession * * *,” American Rusch Corp. v. United States, 
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65 Cust. Ct. 410, 416, C.D. 4115 (1970), or ‘“* * * chiefly used for the 
limited and narrow purpose of aiding the anesthetic procedure * * *,” 
The Harris Calorific Company v. United States, 67 Cust. Ct. 124, 
126, C.D. 4262 (1971). We believe that this language is applicable 
to devices such as the Servo Ventilator. 

On the basis of the data submitted, we cannot state that the subject 
merchandise is either “necessary equipment for the anesthesiologist” 
or “‘chiefly used” in the anesthetic procedure. It appears, rather, to 
be dedicated to the broader function of mechanical ventilation, in 
and out of surgery. 

Item 709.45, TSUS, is an eo nomine provision. In considering the 
applicability of this provision we note that ‘in determining classifica- 
tion of an article, use is an important factor in such determination 
even though an ¢0 nomine provision is involved.” United States v. 
Quon Quon Company, 46 C.C.P.A. 70, C.A.D. 699 (1958). Further- 
more, it has been stated that “* * * the primary function of the 
imported article should govern classification.” Trans-Atlantic Company 
v. United States, C.C.P.A. 100, 103, C.A.D. 1088 (1973). 

According to affidavits submitted on behalf of the importer by 
certain experts in the fields of anesthesiology and thoracic science, 
the Servo Ventilator is designed to assist patients with breathing 
difficulties. It is chiefly used by professionals in the United States 
for mechanical ventilation in the intensive care unit. Use of the device 
in the administration of anesthesia would require the addition of 
certain accessories and would necessitate the modification of several 
of its characteristics. 

On the basis of the above, we are of the opinion that the merchandise 
is classifiable under the provision for breathing appliances, in item 
709.45, TSUS. Accordingly, you are directed to allow the protest in 
full. 

Your file is returned. 


cw 


(P.R.D. 78-40) 


Value: Determination of Whether Merchandise Is ‘Freely Offered” 
Within the Meaning of 19 U.S.C. 1401a(b) 


Date: August 23, 1978 
File: R:CV:V TLL 
054630 


Re Application for further review of protest No. 3801-7-000127. 
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Mr. Louts A. Mezzano, 
District Director of Customs, U.S. Customs Service, 477 Michigan Avenue, 
Detroit, Mich. 48226. 

Dear Sir: The issue raised by the subject protest is whether the 
furniture covered by the protested entries is ‘freely offered” within 
the meaning of section 402(b), Tariff Act of 1930, as amended, at the 
protestant’s f.o.b. factory prices. 

The facts in this case are not particularly complicated. (Company 
A (A)), a Canadian company, sells furniture to U.S. purchasers. It 
does not sell its merchandise in Canada. All sales to the United States 
are made on the basis of two f.o.b. destination prices, one east coast 
and one west coast. This price less included duty and brokerage charges 
was used as the basis of appraisement. 

Protestant maintains that since they offer sales to all U.S. pur- 
chasers who wish to purchase at f.o.b. factory prices, that the mer- 
chandise should be appraised on that basis. In support thereof, pro- 
testant offers three letters from customers concerning their awareness 
of f.o.b. factory prices. Protestant argues further that the choice 
whether to purchase “f.o.b. factory” or “f.o.b. destination” lies with 
the U.S. customers and is not affected by any restriction imposed by 
A. It is further noted that A indicates an f.o.b. factory unit price on 
all of their commercial invoices. 

Your office is of the opinion that the protestant has not established 
that the merchandise is freely offered under the terms claimed. 

In this regard, section 402(b) of the Tariff Act of 1930, as amended, 
provides that offers may be considered only in the absence of sales or 
where the merchandise is not freely sold. Therefore in those circum- 
stances where sales exist that conform to the statutory definition of 
value, they must be used as the basis of appraisement. However, 
under the facts presented where deductions are made from one of two 
uniform f.o.b. destination prices, export value based on a sales price 
will not lie as there would be no uniform price for the goods. See 
United States v. Josef Manufacturing, Ltd., 59 CCPA 146, C.A.D. 1057 
(1972). 

Insofar as the offers for sale are concerned, the instructions contained 
in ORR ruling 73-0284 become quite relevant. Therein, it was stated 
in considering the validity of unconsummated offers in determining 
export value: 


The U.S. Customs Service will follow C.A.D. 1057 as it is 
bound to do, provided that the offer has not become commercially 
meaningless by virtue of its nonacceptance by the trade over an 
extended period of time. Although the commercial viability of the 
offer must be evaluated on a case-by-case basis, the absence of 
sales at the offered price for a period of 1 year will be considered 
evidence that the offer is commercially meaningless. 
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In this regard, the three letters from customers of A indicate that 
the offers f.o.b. factory are meaningless within the trade because none 
of the customers consider this alternative as a feasible method of 
doing business. As no evidence has been submitted of any sales at the 
offered price within the year period set forth in ORR ruling 73-0284, 
we will consider these offers as commercially meaningless. Conse- 
quently, we do not find T.D. 67-62(1) to be controlling. As the pro- 
testant has not established when the proper basis of appraisement 
should be, we have no basis for granting the subject protest. 

Accordingly, you are directed to deny the protest in full. Your files 
are herewith returned. 


(P.R.D. 78-41) 


Classification: ‘Jewel-bearing screw assemblies’ 


Date: September 18, 1978 
File: CLA 2:R:CV:MSP 
055195 AB 


Re Decision on application for further review of protest Nos. 3801-7- 
000449, 3801—7-000450, and 3801-7-000451. 

District Director oF Customs, 

Detroit, Mich. 48226. 

Dear Str: This decision concerns three protests, 3801—7-000449, 
3801—7—000450, and 3801-1-000451, filed on November 28, 1977, 
concerning certain entries of jewel-bearing screw assemblies. 

Issue—Are “jewel-bearing screw assemblies’ properly classified 
under the provision for screws, of base metal, in item 646.75, Tariff 
Schedules of the United States (TSUS)? 

Facts and law.—The articles are described as ‘“jewel-bearing screw 
assemblies.”” They are miniature brass articles each with a slot at one 
end and a recess at the other. In this recess there is a jewel or anti- 
friction bearing of glass or a hardened metallic element. Some of the 
assemblies are spirally threaded. 

The Customs Service, at the port of entry, classified these articles 
as screws of other base metal under item 646.75, TSUS, with duty at 
11% percent ad valorem. This action was protested. 

Apparently, the bearings were not detected upon initial inspection. 
Upon closer examination, it was found that a spring-loaded jewel 
bearing is located in the recess and that the bearing could be com- 
pressed when pressure is applied. 
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The protestant claims that these jewel-bearing screw assemblies 
are more properly classifiable under one of the following provisions: 

720.60, TSUS: Jewels, unset, suitable for use for antifriction 
purposes in any watch or clock movement, or in any meter, 
compass, or similar precision mechanism. 

657.35, TSUS: Articles of copper, not coated or plated with 
precious metal, other. 

798.00, TSUS: Any article, not provided for elsewhere in these 
schedules: 

Which is similar in the use to which it may be applied to any 
article or articles enumerated in any of the foregoing 
provisions of these schedules as chargeable with duty: 

Most resembling as to use a particular enumerated 
article chargeable with duty. 

It has been suggested that although the article posesses certain 
characteristics of screws, such as threading, 2 slot on one end, and the 
capacity for fastening, its main application is that of an antifriction 
device and not that of a fastener. 

Analysis—The “‘jewel-bearing screw assemblies” are not ‘screws’ 
in design or function. The “screws’’ covered by item 646.75, TSUS, 
are pointed and headed cylinders, spirally threaded, and are used as 
fasteners. As noted above, these articles have certain characteristics 
of screws but also incorporate a spring-loaded jewel. These assemblies 
are designed to be used as antifriction devices. Specifically, they are 
designed as pivot-bearing surfaces for pointers in speedometers and 
tachometers. 

These articles cannot be classified under item 720.60, TSUS. That 
provision covers unset jewels used in certain precision mechanisms. 
The subject merchandise are screwlike articles each with a spring- 
loaded synthetic jewel, set in the recessed end of the cylinder. Thus, 
these articles are ‘“‘more than’ jewels and not within the scope of 
item 720.60, TSUS. 

The protestant also suggests classification under items 657.35 and 
798.00, TSUS. However, these provisions cannot apply if some other 
tariff provision describes the articles more specifically. Items 657.35 
and 798.00, TSUS, are “basket provisions” and cannot prevail over 
a provision for “parts.” The courts have held that a provision for 
“parts” is more specific than, and prevails over, a basket provision. 
J. E. Bernard & Co., Ine. v. United States, 59 Cust. Ct. 31, C.D. 3060 
(1967); J. LE. Bernard & Co., Ine. v. United States, 62 Cust. Ct. 536, 
C.D. 3822, 299 F. Supp. 1129 (1969), aff'd 58 CCPA 91, 
C.A.D. 1009, 436 F. 2d 506 (1971). 

Accordingly, item 711.98, the provision covering speedometers and 
tachometers, and parts thereof, prevails over the cited basket pro- 


) é ? 
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visions if these articles are of a type chiefly used as parts of speedom- 
eters or tachometers. Articles classifiable under item 711.98, TSUS, 
are dutiable at the rate of 5 percent ad valorem, but may be duty-free 
under the generalized system of preferences if they are produced in a 
beneficiary developing country. 

If no chief use is established, the screw assemblies cannot be classified 
as “parts.” In that circumstance, these articles would be classifiable 
under the provision covering articles of copper, not coated or plated 
with precious metal in item 657.35, TSUS, dutiable at the rate of 
0.6 cents per pound plus 7% percent ad valorem. 

Holding—The ‘‘jewel-bearing screw assemblies” are more than 
screws and, therefore, not covered by item 646.75, TSUS. To this 
extent the protest is allowed. The screw assemblies are classifiable 
under item 711.98, TSUS, if they are chiefly used as parts of speedom- 
eters or tachometers. 


(P.R.D. 78-42) 


Valuation; Export Value; Invoice Prices Between Trading Houses 
and U.S.-Importing Subsidiaries 


Date: October 10, 1978 
File: R:CV:V JV 
055119 


Re Decision on application for further review of protest No. 1001- 
8-001777 dated February 14, 1978. 

Area Director, 

New York Seaport, 

New York, N.Y. 10048 

Dear Str: This is in reply to the above-referenced protest which 
was timely filed against your decision in the liquidation on Decem- 
ber 16, 1977, of 65 entries covering the importation of synthetic woven 
textiles from Japan, filed during the period December 10, 1974, 
through October 18, 1976. 

Issue—Whether there is an export value for the protested mer- 
chandise and whether that value may be based on the invoice prices 
between the Japanese trading houses and their importing subsidiaries 
in the United States? 

Facts—The exporters of the textiles are trading houses. The im- 
porters of record in the United States are wholly owned subsidiaries 
of the trading houses. The ultimate consignees in the United States 
are unrelated to either the importers of record or the trading houses. 
The importers of record receive orders from consignees and transmit 
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these orders to the trading houses in Japan, which arrange for the 
direct shipment of the ordered merchandise to the consignees. 

Prior to 1973, duties were assessed based on the invoice price be- 
tween parent and subsidiary. However, in early 1973, the importers 
were advised by your office that duties would have to be deposited 
on the basis of the price reflected in the transactions between the 
importing subsidiaries and the ultimate purchasers. The result was 
a substantial increase in duties. The importers simultaneously chal- 
lenged this appraisement arguing that the export value of the mer- 
chandise should properly be determined on the sales price to the 
American subsidiaries or, alternatively, on the U.S. value of the mer- 
chandise with allowances made for general expenses and profit. These 
claims are incorporated in the protest application. 

Law and analysis—The export value of imported merchandise, as 
defined in section 402(b), Tariff Act of 1930, as amended, is the price 
at the time of exportation to the United States of the merchandise 
undergoing appraisement, at which such or similar merchandise is 
freely sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation. The term, ‘‘freely sold,” as 
defined in section 402(f)(1), means sold or, in the absence of sales, 
offered to all purchasers at wholesale, or in the ordinary course of 
trade to one or more selected purchasers at wholesale at a price which 
fairly reflects the market value of the merchandise. [Emphasis supplied.] 

Before we can adopt the prices between the trading houses and 
their importing subsidiaries as establishing statutory export value; 
two major issues must be resolved: (1) whether the transactions 
between these related parties constitute “sales’’ within the meaning of 
section 402(b), and (2) if these transactions constitute sales, whether 
the prices between them “fairly reflect the market value of the mer- 
chandise” within the meaning of section 402(f) (1) (b). 

In J. L. Wood v. United States, 62 CCPA 25, C.A.D. 1139 (1974), 
the court held that for the purposes of sections 402(b) and 402(f), 
the term “sale” should be given its ordinary meaning; namely, 
transfers of property from one party to another for a consideration.” 
While the court did not specifically state what type of transaction 
constitutes a sale, we believe that the appraising officer must look to 
both the form and substance of the transaction to determine whether 
or not a sale has taken place between parent and subsidiary. 

In this regard, review of the available evidence in the instant case 
establishes that the involved trading houses are corporate entities 
(legal persons) and that their U.S. subsidiaries are separate and 
distinct corporate entities (legal persons). The evidence further 
demonstrates that the transactions between the trading houses and 
their American subsidiaries are accomplished by invoicing the mer- 
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chandise exported to the subsidiary with payment back to the parent. 
In addition, we are satisfied that in the entries involved in this protest 
the subsidiary could accept or reject offers from the ultimate pur- 
chasers without first obtaining the approval of the parent, and that 
the latter did not control the resale price. Moreover, the evidence 
points to the fact that the risk of loss passes from the trading house to 
the subsidiary at the time the merchandise is exported from Japan, 
and the subsidianry is named beneficiary of the ocean insurance. 
Finally, we note that the entry documents submitted to Customs with 
respect to the protested transactions declare the exporting parent as 
seller and the importing subsidiary as purchaser. 

In the absence of other material facts, we conclude, in light of 
J. L. Wood, supra, that these related party transactions constitute 
“Sales” within the meaning of section 402(b). 

The question then arises as to what evidence should be viewed as 
acceptable or determinative in arriving at the conclusion that a 
given transaction price between related parties does or does not 
fairly reflect the market value of the imported merchandise. As you 
know, there is no hard and fast rule as to the proofs needed to estab- 
lish that a price to a selected purchaser fairly reflects market Value. 
Factors which have been considered by the courts are the bona fides 
of the transactions, whether or not the transactions were at arm’s- 
length, the practices of others engaged in the same class of trade, 
whether there is evidence sufficiently accounting for any differences 
in price or costs, and sales to unrelated customers in the United 
States at comparable prices. On the other hand, reference to cost of 
production, home market sales and third country sales have been held 
to be improper in establishing statutory export value. In this regard, 
see D. H. Baldwin Co. and Koeller Struss Co. v. United States, — 
CCPA. —, C.A.D. 1208 (1978), and cases cited infra. 

The protestant alleges that there have been substantial importa- 
tions of fabric of the same general class or kind by importers who are 
unrelated to the exporters, and that the sales prices in these trans- 
actions are comparable to those in the related party transactions. 
Consequently, it is argued, Customs is compelled to find that the 
related party transactions fairly reflect the market value and, there- 
fore, find export value represented by those prices. 

While protestant has shown the existence of sales of such or similar 
fabric to unrelated purchasers n the United States, the evidence 
proffered has generally been insufficient to establish that sales to unre- 
lated purchasers provide a sufficient basis of comparison for accepting 
the invoice prices between parent and subsidiary as fairly reflect- 
ing the market value, as required by the applicable statute. The 
available evidence has not permitted us to correlate transactions 
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regarding specific types of fabric between related parties with trans- 
actions of similar fabric between unrelated parties. There are too 
many different types of fabric and too many different variables 
[for example, variations in size, texture, description, and other charac- 
teristics] to be considered to permit any reasonable correlation be- 
tween sales upon which to base a conclusion that the price at which 
merchandise is sold between unrelated parties can establish that a 
price to a related party fairly reflects the market value. 

Notwithstanding these difficulties, the protestant has been persist- 
ent in its efforts to show sales at comparable prices. For example, 
your attention is invited to its recent submission entitled “Sales by 
Japanese Exporters of Fabrics of Man-Made Woven Fibers to Re- 
lated and Unrelated Parties in the United States,’’ which covers sales 
for a 3-year period (1974, 1975, and 1976) and shows the quantity 
and value of exports. The percentages, both in quantity and value on 
an unweighted basis, total approximately 80 percent for related parties 
and 20 percent for unrelated parties. It is contended that these sales 
represent a sufficient basis for comparability. 

A breakdown of the value and quantity of exports for the period 
in question reveals that for the year 1974, the price per square yard 
approximates 56 cents to related parties and 69 cents to unrelated 
parties; for 1975, 61 cents to related parties, and 67 cents to unrelated 
parties; and for 1976, 67 cents to related parties and 71 cents to un- 
related parties. It is our opinion that these prices are not sufficiently 
comparable for us to conclude that the related party prices fairly 
reflect the market value of the imported merchandise. As noted by 
the court in J. L. Wood, supra, “what better proof is there of the 
price fairly reflecting the market value when sales are made to other 
unrelated United States concerns at the same basic price’ (62 C.A.D. 
at 34). [Emphasis ours.] 

Holding—The evidence before us is insufficient to establish that 
the invoice prices between the related parties properly reflect the 
export value of the protested merchandise. Therefore, if you cannot 
determine an export value for the entries involved in this protest on 
any other basis, you are directed to determine whether or not, in the 
absence of an alternate basis for export value, a U.S. value exists, or 
in the absence thereof, a constructed value. 

Accordingly, that portion of the protest concerning the claimed 
basis for determining export value is denied, and that portion with 
respect to the alternate claim is allowed to the extent that you are 
directed to determine whether or not, in the absence of an alternative 
basis for determining export value, a U.S. value for the merchandise 
exists. 

Your file is returned herewith. 





Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury deci- 
sions, the listing describes the issues involved and is intended to aid 
Customs officers and concerned members of the public in identifying 
matters of interest which recently have been considered by the Office 
of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, Attention: Legal Reference Area, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 
$0.10 per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions published through September 27, 1978, in the Customs 
BULLETIN are now available in microfiche format. It is anticipated that 
additions to the microfiche will be made quarterly. The cost for the 
first set of microfiche is $2.55 ($0.15 per sheet of fiche). Requests for 
this first set and for subscriptions should be directed to the legal 
reference area. Subscribers will automatically receive updates as issued 
and will be billed accordingly. 

Dated: October 19, 1978. 

LEONARD LEHMAN, 
Assistani Commissioner, Regulations and Rulings. 


—— 


Date of 
Decision File No. Issue 


9-28-78 103054 Vessel repair; Damage occurring prior to departure from 
U.S.; reconsideration of earlier ruling 
103315 Vessel repair: American vessel damaged by drifting 
barges; Repairs to a crane damaged by negligence of 
longshoreman 
103327 Vessel repair: Whether the duty assessed on certain 
repairs under 19 U.S.C. 1466 is subject to remission 





Date of 
Decision File No. 


9-14-78 103409/ 
102603 


103426 


103570 


10357 


103612 


103627 


103636 


103666 


306466 


708708 


709329 


709379 


709383 


709385 


709473 


CUSTOMS 


Issue 


Carrier control: A foreign-registered aircraft may engage 
in domestic point-to-point traffic which is incidental 
to its use in international traffic without being subject 
to entry or the payment of duty 

Vessel repair: Casualty; drydocking charges; repairs not 
occasioned by casualty 

Carrier control: What documents are required on a 
vessel entering the U.S. Virgin Islands from the 
British Virgin Islands 

Vessel repair: Repairs incurred because of improper 
maintenance; other repairs necessitated by collision 
between vessel and barges during rough weather 

Carrier control: General information concerning use of 
fish processing vessel in U.S. territorial waters 

Instruments of international traffic: Whether shipping 
fixture assemblies used to transport electric power 
generator turbines qualify as instruments of inter- 
national traffic under 19 U.S.C. 1322(a) 

Carrier control: Whether a helicopter leased by a com- 
pany, piloted by an employee of the company and 
employed solely to transport the company’s employees 
on company business is a “private aircraft” 

Carrier control: Whether 46 U.S.C. 316(c) prohibits the 
towing of a U.S. vessel by a foreign tug from a point 
in the U.S. to a point on the high seas. 

Import requirements and classification: Indian silk 
clothes 

Patent survey: Survey pursuant to section 12.39a of 
the Customs Regulations not applicable to the Virgin 
Islands 

Prohibited and restricted importations: High Tech, an 
industrial style source book for the home, not pro- 
hibited entry into the United States by the copyright 
law’s “manufacturing clause’ because it is “prepon- 
derantly”’ pictorial 

Marking: Country of origin; the marking on a paper 
sticker label on beer mugs is not sufficiently conspicu- 
ous or legible 

Marking: Country of origin; substantial transformation 
of copper tubes 

Prohibited and restricted importations: Copyright in- 
fringement of “Mr. & Mrs. Cornhusk Mouse’; recon- 
sideration of earlier ruling 

Prohibited and restricted importations: California and 
Federal law prohibit the unlicensed importation of 
alcohol in excess of the Federal duty-free amount; 
consignment to a common carrier under California 
law 
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Date of 
Decision 


File No. 


Issue 





055190 


055237 


056569 


056933 
056953 


057049 
057073 


057143 
057163 
057170 
057171 


057172 
057175 


057203 
057213 
057216 
057254 
057263 
057282 
057283 
057287 
057294 


057295 
058246 


Valuation: Application of ASP to an imported ladies’ 
vinyl sandal 

Classification: Certain hot-rolled steel products 

Valuation: Application of ASP basis to imported athletic 
footwear 

Valuation: Application of ASP basis to an imported 
woman’s shoe 

Valuation: Application of ASP basis to an imported 
woman’s shoe 

Classification: “Barboul” plastic building components 
for use by children 

Classification: Various self-adhesive materials 

Classification: Electrical ozone device for use in auto- 
mobiles or small rooms 

Classification: Unfinished leather coat frame 

Classification: Components of electronic musical instru- 
ments 

Classification: Metal pot cleaners; plated steel wire 
mesh, plated wire 

Classification: Apparatus for cleaning pulp and paper 
stock by centrifugal action 

Classification: Alloy steel stud bolts 

Classification: Plastic field harvesting containers 

Classification: “‘Kiwi’’ shoeshine kit 

Classification: Automatic retractor holder; a surgical 
retaining device for holding surgical instruments; 
X-ray cassette holder for holding cassettes during an 
operation 

Classification: Die-casting machine for producing 
aluminum molds 

Classification: Screw hooks 

Classification: “‘Sonic’”’ self-adjustable multiwrench 

Classification: Physical training set consisting of one 
barbell and two dumbbells 

Classification: Fully equipped fold-down camping 
trailer 

Classification: Disposable styrene petri dish used in 
hospitals and laboratories 

Classification: Child’s cloth book with barious felt 
pieces in the shapes of dolls, doll clothing, clocks, 
numbers, puzzle pieces, et cetra, inside 

Classification: Willow magazine rack 

Classification: Electroplastic fencing twine used in 
electric fence 

Classification: One piece sandal 

Duty assessment: Presence of the basic operating 
components of a circuit board assembly, whether 
assembled or unassembled, constitute an unfinished 
CB radio for tariff purposes 
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Date of 
Decision File No. Issue 








9-20-78 058547 Duty assessment: Picture frames that are made abroad 
from components of U.S. origin that are exported 
ready to be assembled, are entitled to item 807.00, 
TSUS, tariff treatment; other component materials 
such as lumber exported as a raw material and 
fabricated abroad, not entitled to item 807.00, 
TSUS, tariff treatment upon return 

9-22-78 058550 Duty assessment: Whether citrus fruit exported for 
the purpose of removing the peel and placing sections 
or slices in glass containers for use as a citrus salad 
is entitled to item 806.20, TSUS, treatment upon 
return to the U.S. 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1213) 


Tue Unirep States v. Appey Rents, No. 78-4 (—F. 2d—) 
1. Classification of Imports—Motorized Wheelchairs-TSUS 

The judgment of the United States Customs Court, 79 Cust. Ct- 
103, C.D. 4720, 442 F. Supp. 540 (1977), holding motorized wheel- 
chairs to be properly classifiable as motor vehicles under item 692.10 
TSUS and not furniture under item 727.55 TSUS or hospital or 
medical furniture under item 727.04 TSUS is affirmed. 
2. Id—Means of Mobility 

Testimony in the record establishes that motorized wheelchairs 
serve as a means for mobility for individuals with upper and lower 


body disabilities and therefore, appellant’s contention that motor- 
ized wheelchairs are furniture must fail. 


United States Court of Customs and Patent Appeals, October 19, 1978 
Appeal from United States Customs Court, C.D. 4720 


[Affirmed.] 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Joseph I. Liebman, Robert H. White, for the United States. 
Edward N. Glad, (Glad, Tuttle & White), attorneys of record, for appellee. 


{Oral argument on October 2, 1978 by Robert H. White for appellant and Edward N. Glad for appellee} 


3efore Markey, Chief Judge, Ricu, Batpwin and Miter, Associate Judges, 
and Forp, Judge.* 


BALDWIN, Judge. 


[1] This is an appeal from the judgment of the U.S. Customs Court, 
79 Cust. Ct. 103, C.D. 4720, 442 F. Supp. 540 (1977), holding motor- 
*The Honorable Morgan Ford, Associate Judge of the U.S. Customs Court, sitting by designation; 
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ized wheelchairs to be properly classifiable under item 692.10 TSUS ! 
and not items 727.04 TSUS? or 727.55 TSUS ® as claimed by the 
appellant. We affirm. 

After a thorough consideration of the record, briefs and oral argu- 
ment, we find no reversible error in the decision and opinion of Judge 
Landis and adopt it as our own with the following additional 
comments. 

[2] The appellant’s contention that motorized wheelchairs are 
encompassed within the definition of furniture set forth in TSUS 
Schedule 7, part 4, subpart A, headnote 1* must fail because the testi- 


1 Item 692.10 TS US provides as follows: 
SCHEDULE 6—METALS AND METAL PRODUCTS 
Part 6.—Transportation Equipment 


. * 3 


Subpart B.—Motor Vehicles 
* J . 7 
Motor vehicles (except motorcycles) for the transport of persons or articles: 
s * 


692.10 Other. 3% ad val. 
2 Item 727.04 TS US provides as follows: 
SCHEDULE 7.—SPECIFIED PRODUCTS; MISCELLANEOUS AND NONENUMERATED 
PRODUCTS 
Part 4.—Furniture; Pillows, Cushions, and Mattresses; Nontextile Floor Coverings 


Furniture designed for hospital, medical, surgical, veterinary, or dental use; 
dentists’, barbers’ and similar chairs with mechanical elevating, rotating, or 
reclining movements; and parts of the foregoing: 
727.02 Dentists’, barbers’ and similar chairs with mechanical elevating, rotating, 
or reclining movements, and parts thereof eo8 
727.04 -- 8.5% ad val. 
3 Item 727.55 TS US reads as follows: 
SCHEDULE 7.—SPECIFIED PRODUCTS; MISCELLANEOUS AND NONENUMERATED 
PRODUCTS 
Part 4.—Furniture; Pillows, Cushions, and Mattresses; Nontextile Floor Coverings 
. * 7 * 
Furniture, and parts thereof, not specially provided for: 
Of unspun fibrous vegetable materials. 
Of wood: 


* * 


Of textile materials, except cotton 
Of rubber or plastics: 


= Of reinforced or laminated plastics mln 
e+? 2s 


se? s**. 
727.55 10% ad val. 


4 The headnote reads as follows: ‘1. For the purposes of this subpart, the term “‘furniture’’ includes mov. 
able articles of utility, designed to be placed on the floor or ground, and used to equip dwellings, offices, 
restaurants, libraries, schools, churches, hospitals, or other establishments, aircraft, vessels, vehicles, or 
other means of transport, gardens, patios, parks, or similar outdoor places, even though such articles are de- 
signed to be screwed, bolted, or otherwise fixed in place on the floor or ground * * *,’”” 
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mony in the record establishes that motorized wheelchairs serve as a 
means of mobility for individuals with upper and lower body disabili- 
ties. Mr. Burrer, a Government witness and himself a user of a motor- 
ized wheelchair, testified that he uses his motorized wheelchair as a 
vehicle for getting from one point to another. Further, no evidence 
presented established use of a motorized wheelchair solely as an article 
of furniture to the exclusion of its primary, mobility function. 

The appellant’s alternative argument that the merchandise should 
be classified as furniture for hospital or medical use fails for similar 
reasons. The fact that motorized wheelchairs are commonly marketed 
by medical and hospital supply firms is not evidence that the wheel- 
chairs are furniture since such enterprises undoubtedly sell innumer- 
able articles that are not furniture. Similarly, it does not follow that 
motorized wheelchairs must be furniture for medical or hospital use 
simply because certain agencies administratively require physician 
approval before an individual can be issued a motorized wheelchair at 
government expense.° 

Finally, the testimony that motorized wheelchairs are frequently 
transported between locations of use instead of being driven under 
their own power does not preclude their classification as motor vehicles 
since other motor vehicles, for example, snowmobiles, dune buggies, 
golf carts, race cars, et cetera, are likewise transported to the environ- 
ments for which they are designed. 

The judgment is affirmed. 


1 
I 
x 


5 The Customs Court’s reference to the Brussels Nomenclature heading 94.02 as an aid to interpreting 
TSUS item 727.04 was not incorrect because of the close similarity in the wording of the two provisions. 
See Herbert G. Schwarz, d.b.a. Ski Imports v. United States, 57 CCPA 19, C.A.D. 971, 417 F. 2d 1391 (1969). 
Brussels Nomenclature heading 94.02 provides as follows: 

94.02.—Medical, Dental, Surgical or Veterinary Furniture (For Example, Operating Tables, Hospital 
Beds With Mechanical Fittings): Dentists’ and Similar Chairs With Mechanical Elevating, 
Rotating or Reclining Movements; Parts of the Foregoing Articles. 
(A) Furniture Designed for Veterinary, Medical, Surgical, or Dental Practice 
This includes: 


(10) Stretchers and trolley-stretchers for moving patients inside hospitals, clinics, et cetera. Invalid 
carriages used to carry invalids in the street are excluded (ch. 87). [Emphasis added.] [Brussels Nomen- 
clature (1955), vol. III, pp. 1147-1148.] 
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United States Customs Court 


One Federal Plaza 
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Edward D. Re 
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Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
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Samuel M. Rosenstein 


Clerk 
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Customs Decisions 


(C.D. 4770) 
Dr. Eart Sass v. UNITED STATES 


Wood products 


J. Export Vatur.—Pro forma invoices of the merchandise in 
question prepared and submitted by plaintiff alone are insufficient 
to establish such value. 

II. Export VaLtur.—Sales of similar merchandise in the domestic 
market of the country of exportation are not determinative of 
export value. 

Ill. Export Vatur.—The evidence as to the sales price of the 
merchandise in question is neither sufficient to overcome the 
presumption of correctness attaching to the Government’s appraise- 
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ment nor sufficient to meet every requisite element of such value 
in strict compliance with the statute (19 U.S.C. 1401a(b)). 


Court Nos. R67/18018, etc. 
Port of San Francisco 
[Judgment for defendant.] 
(Decided October 11, 1978) 


Glad, Tuttle & White (Steven W. Baker of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Velia A. Melnbrencis and 
Madeline B. Cohen, trial attorneys), for the defendant. 


Bog, Judge: At the trial of the above-entitled action five additional 
causes of action in which the plaintiff and the defendant herein are 
also parties, represented by Court Nos. R67/18019, R67/18020, 
R67/18021, R67/18022, and R67/18023, were consolidated therewith. 

The merchandise involved in the instant action consisting of 
carved wood items including bowls, plates, utensils, trays, statues, 
together with straw hats, sisal rugs, beads, and other miscellaneous 
articles was purchased by the plaintiff in Haiti and exported therefrom 
between January 14, 1964, and August 10, 1964. The merchandise was 
entered at the port of San Francisco in 1964 upon pro forma invoices 
prepared and submitted by the plaintiff and containing the unit 
purchase price which allegedly had been paid for the respective items 
of merchandise in Haiti. 

The merchandise was appraised by customs officials on the basis of 
export value at its invoiced unit value plus percentage increases 
designated in red on the entry papers and ranging from 100 to 700 
percent, plus a prorated part of the items marked X for packing 
charges. 

No dispute exists with respect to the appraisement of the mer- 
chandise in question at its export value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956, providing: 

(b) Export Vauus. For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of 
exportation to the United States of the merchandise undergoing 
appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation, in the usual wholesale 
quantities and in the ordinary course of trade, for exportation 
to the United States, plus, when not included in such price, 
the cost of all containers and coverings of whatever nature and 
all other expenses incidental to placing the merchandise in 


condition, packed ready for shipment to the United States. 
[19 U.S.C. 1401a(b).] 
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The plaintiff, however, contends that the unit purchase prices and 
packing charges indicated on the pro forma invoices submitted by him 
constitute the export value of the merchandise in question. 

The facts relevant to the plaintiff’s asserted claim disclose that while 
the owner-operator of certain book stores in San Francisco, Calif., he 
visited Port-au-Prince, Haiti, in December 1963, as a tourist and 
purchased miscellaneous woodenware articles of a total valuation 
of about $50. The popular reception received by these articles in 
San Francisco caused the plaintiff to engage in the business of im- 
porting assorted articles of merchandise from Haiti for sale in his 
stores. The first shipments imported by plaintiff in 1964 for commercial 
sale comprise the six entries included in this consolidated action. 
The plaintiff continued to visit Haiti for about 2 months of each year 
through 1968 for the purpose of buying merchandise for subsequent 
importation and sale in the United States. Except for beads which 
were purchased by his close friend and associate, Margaret Hale, all 
of the merchandise in question was purchased by the plaintiff and 
packed by him or under his supervision for shipment to the United 
States. 

From the evidence submitted, it appears that all of the merchandise 
purchased by the plaintiff was carved, molded, woven or made, as 
the case might be, by native laborers who, in so doing, worked to- 
gether in groups or communes. The selection and purchase of a 
majority of the merchandise was made by the plaintiff in the iron 
market, a common market place at which produce, fruits, poultry 
as well as merchandise similar to that imported by plaintiff were 
displayed and sold by vendors either individually or in groups from 
their respective partitions or stalls. Additional purchases of merchan- 
dise were made by the plaintiff from merchant-vendors outside of the 
airport as well as from merchant-vendors who solicited him at a 
warehouse which he had rented. The testimony of the plaintiff repre- 
sented the merchandise purchased by him to be of an inferior quality 
to articles of merchandise of similar identity and character sold in 
various, select locations in Haiti. In illustration of the quality of 
the imported articles in question, the plaintiff testified that such mer- 
chandise included items of woodenware which were infested with 
termites or which subsequently cracked because of green wood, sisal 
rugs and mats whose colors would fade, and beads whose strings 
would break. Plaintiff’s collective exhibit 1, consisting of 39 articles, 
was represented to be illustrative only of the imported merchandise 
in question and of the defects found or occurring to the merchandise 
imported by the plaintiff during the period 1964-68. None of the 
items comprising plaintiff’s collective exhibit 1 could be identified, 
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however, by the plaintiff as having been among the articles contained 
in the six entries comprising the subject matter of the instant consoli- 
dated action. 

No prices were listed or displayed at any time or at any place with 
respect to the merchandise in question. Each purchase by the plaintiff 
was made after the vendor orally quoted a price per unit or per dozen 
lots. Inability to understand or speak the language of the other pre- 
vented the plaintiff and the native vendors from engaging in a con- 
versation more extensive than a quotation of price. Although the price 
for the merchandise in question purchased by the plaintiff in the iron 
market was the same price offered to and paid by tourists who may 
have then been present, the plaintiff was unaware of the price paid for 
any other purchases for similar merchandise either in individual 
units or wholesale lots for exportation to the United States during the 
period of time in question. 

The appraised valuation of the merchandise in question in the 
instant action by the customs officials bears a statutory presumption of 
correctness having evidentiary weight in and of itself. Upon the plain- 
tiff, therefore, rests the dual burden of establishing that the deter- 
mination of the customs officials was erroneous and that the dutiable 
value claimed by him is proper and correct. United States v. New York 
Merchandise Co., {ne., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 
(1970); Novelty Import Co., Ine. v. United States, 53 CCPA 28, 
C.A.D. 872 (1966). Our appellate court has stated in the case of Kobe 
Import Co. v. United States, 42 CCPA 194, at 198, C.A.D. 593 (1955): 


However erroneous the appraiser’s action may have been in 
valuing the merchandise, it was incumbent upon appellant seek- 
ing to prove the correctness of a different statutory export value 
to meet every material issue in the case, and hence establish every 
element of that value in strict compliance with the dictates of 
section 402(d), supra. Failing to sustain this burden of proof, the 
value fixed by the appraiser remains in full force and effect. 


In contesting the correctness of the appraised valuation determined 
by the customs officials and in the effort to establish his asserted 
dutiable value, the plaintiff offered the pro forma invoices prepared 
by him containing the price of merchandise which he allegedly paid. 
The court files, which have been made a part of this record, include 
miscellaneous receipts purportedly indicating an acknowledgment of 
a sum of money designated thereon. No effort, however, has been 
made to establish any relationship between the mdividual receipts 
and the invoice prices, the merchandise enumerated on said invoices 
or the vendors of the merchandise in question. The invoices prepared 
by the plaintiff do not alone supply the statutory requisites necessary 
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to establish value. As our appellate court has stated in the case of 
Kobe Import Co. v. United States, supra, at 199: 

* * * it is nevertheless clear that an invoice cannot of itself 
establish the statutory elements necessary to constitute export 
value. The price stated in such invoice may or may not be in 
conformity with that valuation contemplated by the statute. It 
is a matter of proof and not of suspicion. * * * 

From the remaining evidence submitted by the plaintiff, therefore, 
it is necessary to consider whether the determination of the customs 
officials has been proved erroneous and whether, as our appellate court 
has stated, every element of export value in strict compliance with 
the requirements of the statute has in turn been met. 

The plaintiff seeks to establish that the merchandise in question 
was of inferior quality to other merchandise sold in Haiti at a higher 
price and that in normal practice sales of such merchandise occurred 
in public markets such as the iron market and/or the plaintiff’s 
warehouse. Relying on the rationale enunciated in the case of Chr. 
Bjelland & Co., Inc., v. United States, 52 CCPA 38, C.A.D. 855 
(1965), the plaintiff urges that only the sales of the merchandise at the 
Tron Market and at his warehouse should be considered within the 
purview of the statutory requirement ‘in the ordinary course of 
trade” and that, accordingly, sales of better quality merchandise, 
although of similar identity, made at other business establishments 
should not be used as a comparison.' In an apparent effort to place 
himself in the position of the principal importer from Haiti during 
the period of time in question, the plaintiff introduced in evidence 
exhibit 8 consisting of a documented chart in which the importation 
of only woodenware articles by the plaintiff in 1964 is compared to the 
total amount of importations of such weodenware items from Haiti 
in said year. Neither exhibit 8 nor other evider ce submitted serves 
to justify the application of the Chr. Bjelland rationale. 

An examination of exhibit 8 reveals that the plaintiff could not be 
considered a single major importer even with respect to the restricted 
character of the articles compared. It further will be noted that no 
effort was made to include in such comparative statistics additional 
merchandise imported by the plaintiff consisting of rugs, hats, pictures, 
drums, beads, and other miscellaneous articles. Nor were the sales of 
merchandise in question in the instant action restricted to a limited 
number of items. The evidence submitted indicates that a wide 
variety of articles were purchased in multiple and differing assort- 


1 In the Bjelland case, our appellate court carefully pointed out that the only class or kind of merchandise 
involved therein were two kinds of fish (sardines and kipper snacks) of which the appellant therein was the 
single largest importer. Accordingly, a determination of export value was held to be properly restricted 
solely to such sales and not the sales of all fish, 
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ments, in large numbers or quantities, as in the case of beads, as well 
as in job lots and in mixed groups. No evidence, however, has been 
submitted to establish any price at which merchandise of alleged 
inferior quality, whether sold or offered for sale at a public market or 
elsewhere, and whether in large quantities, in job lots and mixed 
groups and assortments ‘‘ * * * [was] freely sold or, in the absence of 
sales, offered for sale in the principal markets of the country of ex- 
portation, in the usual wholesale quantities and in the ordinary course 
of trade, for exportation to the United States, * * *”’ as required by 
the statute.? The only evidence remotely pertaining to the uniformity 
of price for merchandise freely offered for sale to and paid by other 
purchasers for articles similar to the merchandise purchased by the 
plaintiff related to the purchases made by tourists at the iron market. 
Such purchases by tourists were restricted to individual articles and 
did not consist of wholesale or job lot quantities. Nor were such sales 
to tourists made for the purpose of exportation to the United States. 
Sales in the domestic market of the exporting country cannot be used 
in the determination of export value. J. L. Wood v. United States, 62 
CCPA 25, C.A.D. 1139, 505 F.2d 1400 (1974). 

The admissions of the plaintiff might. be deemed as a personal 
acknowledgment of the inability to meet the essential elements required 
by the statute to establish export value. He acknowledged that he 
was not aware of the merchandise which may have been sold to other 
persons nor the price paid therefor. He did not recall any wholesalers 
purchasing merchandise, however, subsequently, his testimony re- 
ferred to a wholesaler who had not made purchases in the manner 
that the plaintiff’s purchases were made.’ In sum, the record reveals 
only the amount the plaintiff allegedly paid for the merchandise in 
question and is completely silent as to the amount other importers 
paid for similar merchandise or for the merchandise purportedly of a 
higher quality. The requirements of proof of export value are exact 
and demanding. The statutory elements necessary to establish such 
value cannot be supplanted by judicial conjecture. 

It appears from the court files relating to the entry of the mer- 
chandise in question that the actual content of the boxes in which the 
merchandise in question was packed was in variance with and contained 
articles in excess of the articles enumerated on the packing lists sub- 
mitted by the plaintiff. A reconstructed invoice of the actual articles 
of merchandise imported was required to be performed by the customs 
officials. In so doing, it can well be recognized that the appraisement 
of the merchandise in question necessarily consisted of a more acting 


719 U.S.C. 1401la(b). 
3 Transcript, p. 67. 
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examination than might otherwise have occurred. In view of the fore- 
going to discard the considered determination of the customs officials 
in the appraisement of the specific articles of merchandise at the time 
of its importation for the questionable representations of the plaintiff 
as to the amount, quality and condition of the merchandise made at 
the trial of this action would do violence to the presumption of cor- 
rectness with which the appraisement of the merchandise in question 
is clothed. 

More than cursory notice should be given to the fact that a period 
of 14 years has elapsed between the entry of the merchandise in ques- 
tion and the trial of this consolidated cause of action. Whether a more 
prompt presentation of this case would have afforded plantiff’s counsel 
the opportunity to submit more clear, convincing and material evi- 
dence in support of plantiff’s claim might be conjectural. Needless to 
say, however, the prolonged passage of time has neither served to aid 
the plantiff in the burden of proof incumbent upon him, nor to aid 
this court in assessing the credibility of the witnesses and the testi- 
mony presented herein. 

From the testimony and the record submitted, this court, therefore, 
concludes that the plantiff neither has established that the appraised 
valuation by the customs official was erroneous, nor that the dutiable 
value of the merchandise in question asserted by him is proper and 
correct as the export value thereof. The cause of action is dismissed. 


Let judgment be entered accordingly. 





Decision on Motion for Rehearing 
October 11, 1978 


Reliable Chemical Company »v. United States, Court No. 76-2- 
00311.—Morion to Dismiss ror Lack oF JURISDICTION— 
Motion For Suspension.—C.R.D. 78-11. Motion by defendant 
for rehearing denied; defendant permitted to proceed in present 
dispute as to jurisdiction herein by way of an interlocutory 
appeal of order, pursuant to 28 U.S.C. §1541(b). 


Appeal to United States Court of Customs and Patent Appeals 


Appeal 79-3.—Hambro Automotive Corporation v. United States.— 
Errors in AppRAISED VALUE OF AUTOMOBILES—MOTION TO 
Dismiss—Lack oF Jurispiction. Appeal from C.D. 4761. 


In this case plaintiff-appellant challenged the denial of protests 
which it filed when its requests for reliquidation of the involved 
entries under 19 U.S.C. §1520(c)(1) (1964) were refused by the 
customs officials. The requests for reliquidation were made in order 
to correct alleged errors in the appriased values of automobiles which 
it had imported. Defendant-appellee moved to dismiss for lack of 
jurisdiction on the grounds of the finality of an earlier customs 
refusal to reliquidate in a majority of the cases, the inappropriateness 
of section 1520(c) (1) to correct the errors made, and plaintiff’s failure 
to comply with the procedural requirements of section 1520(c) (1). 
The Customs Court found that 52 of the entries involved were the 
subject of earlier unprotested refusals to reliquidate and the decisions 
of the customs officials refusing to reliquidate them became final 
and unassailable as provided in 19 U.S.C. § 1514 (1964) prior to the 
filing of the 1970 protests here involved. The court found that virtually 
all the remaining entries were subject to a dual defect: the asserted 
errors sought to be corrected were not the type subject to correction 
under section 1520(c)(1), supra, and the plaintiff did not, in any 
event, bring the errors to the attention of customs in the manner and 
within the time required. Accordingly, the action was dismissed. 

It is claimed that the Customs Court erred in holding that relief 
under 19 U.S.C. §1520(c)(1) was unavailable to plaintiff because 
earlier refusals of customs officials to reliquidate certain entries con- 
stituted final decisions within the meaning of 19 U.S.C. § 1514 and 
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no protests were filed with respect thereto, thereby erroneously ignor- 
ing the language of section 1520(c) providing for reliquidations to 
correct certain errors ‘notwithstanding a valid protest was not filed;’’ 
in holding that plaintiff failed to bring certain liquidation errors to 
the attention of customs officials within the proper time and in a 
manner required by section 1520(c)(1); in holding that the errors 
sought to be corrected by plaintiff were not subject to correction 
pursuant to section 1520(c)(1); in resolving without a trial material 
disputed questions of fact as to the nature of the errors sought to be 
corrected and as to the form and timeliness of notice to the Customs 
Service although the opportunity to present testimony and to cross- 
examine defendant’s witnesses was requested by plaintiff; in dismissing 
the action for lack of jurisdiction. 
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